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Now is the time to ask the right questions

Until recently, international criminal courts and tribunals established since Nuremberg have given
only sparse consideration to victims’ views and concerns and limited space for their active
engagement with such institutions beyond the role of prosecution witness. These judicial bodies
have generally been physically and conceptually removed from the communities most affected by
the crimes, causing alienation and disillusionment and marginalising their relevance to societies in
transition.

In order to address these shortcomings, the International Criminal Court (ICC) Statute and for
instance, newer specialised criminal tribunals such as the Extraordinary Chambers in the Courts of
Cambodia (ECCC), have gone some distance to incorporate processes that positively engage with
victims and to a certain extent, their communities. The array of measures that have been put in place
is the focus of this Report: victims’ ability to participate in legal proceedings independent from any
role they may have as prosecution witnesses. Victim participation in international criminal justice
processes reflects, in many respects, participatory rights recognised domestically,' as well as certain
international standard-setting instruments which have progressively recognised the importance of
involving victims in the criminal justice process.’

Broadly speaking, victim participation provisions have been seen as a step forward in international
criminal justice.® Victims will certainly have much to contribute to the establishment of the truth,
given their experience of the crimes.” Their engagement in the criminal justice process may also be a
way in which to formally recognise their suffering and to foster their agency and empowerment. As is
underscored in the Court’s revised strategy in relation to victims:

Victims’ participation empowers them, recognises their suffering and enables them to
contribute to the establishment of the historical record, the truth as it were of what
occurred. Victims play an important role as active participants in the quest for justice
and should be valued in that way by the justice process. Moreover their participation
in the justice process contributes to closing the impunity gap and is one step in the
process of healing for individuals and societies.’

! Victims may have participatory rights to a certain degree depending on the jurisdiction in question. Many civil law
countries permit victims to join proceedings as a civil party, or subsidiary prosecutor, and common law countries have
progressively recognised a limited array of victim procedural rights, such as the ability to provide victim impact statements
and, in certain circumstances, to challenge the decision to end an investigation or prosecution or to institute a private
prosecution.

% United Nations Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power, G.A. Res. 40/34, U.N.
GAOR, 40th Sess., 96th plenary mtg., Annex, U.N. Doc. A/RES/40/34 (Nov. 29, 1985); United Nations Basic Principles and
Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of International Human Rights Law and
Serious Violations of International Humanitarian Law, Adopted by General Assembly Resolution 60/147 of 16 Dec. 2005.

3 Claude Jorda & Jérdme de Hemptinne, ‘The Status and Role of the Victim’, in A.Cassese, P. Gaeta, and J. Jones (eds.) The
Rome Statute of the International Criminal Court: A Commentary, Oxford: Oxford University Press, 2002, pp. 1387, 1388; T.
van Boven, ‘The Position of the Victim in the Statute of the International Criminal Court’, in H. von Hebel, J. Lammers and J.
Schukking (eds.), Reflections on the International Criminal Court: Essays in Honour of Adriaan Bos, The Hague, The
Netherlands: T.M.C. Asser Press, 1999, p. 87.

* Jorda & de Hemptinne, ibid, at p. 1388. See also, Decision on the Arrangements for Participation of Victims a/0001/06,
a/0002/06 and a/0003/06 at the Confirmation Hearing, Lubanga (ICC-01/04-01/06-462), 22 Sept. 2006, p. 5, and Decision
on the Modalities of Victim Participation at Trial, Katanga & Ngudjolo (1CC-01/04-01/07-1788-tENG), 22 Jan. 2010, paras.
60-61.

®|CC Revised Strategy in Relation to Victims, 28 May 2012, on file with REDRESS.
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However, victims’ experiences of processes designed to be participatory have been mixed,® and the
view of lawyers, academics and certain Court staff about the merits of such processes are also
variable. Some hold steadfast to the view that strengthening victims’ role in criminal proceedings
taints the rights of the defence whereas others point to the procedural difficulties of such
involvement, referring mainly to the potential for delays,’ escalation of costs and other inefficiencies.

Some of these critics have pointed to the cumbersome processes that have developed at the ICC to
give evidence to these concerns. As has been noted by Stahn, “[i]n the ICC, the application of victims
for participation in proceedings is increasingly perceived as a burden by all organs of the court
(including the registry) and their processing is hampered by capacity constraints.”® Similarly, Schabas
has indicated that:

an elaborate and costly regime of victim representation and participation has
developed. Much of the institutional energy of the Court in its first decade has been
devoted to addressing this. But it is not apparent that the right scheme for victim
participation has been found. One suspects that if the victims understood that many
millions had been invested - mainly in professional salaries and international travel - in
order to ensure the respect of their rights, they might ask if they could simply be given
the money instead.’

Certain ICC staff have commented on the practical challenges of successfully implementing the
system of victim participation.” Indeed, the challenges of the Registry to implement the system of
victim participation are well-documented in official Court reports to the Assembly of States Parties"*
and filed before different Chambers,*> and mainly relate to the strain on the Registry to process
“applications in a timely manner so as to keep pace with the proceedings and enable victims to
effectively exercise their rights under the Statute” in which the main reasons cited for such strain are
“the lack of appropriate resources in the Registry, parties, legal representatives of applicants and
Chambers to deal with the volume of applications”.** Others, mainly former ICC staff persons, have

commented on why they believe the system is flawed and has failed to afford to victims a meaningful

6 See, J. Doak, ‘The Therapeutic Dimension of Transitional Justice: Emotional Repair and Victim Satisfaction in International
Trials and Truth Commissions’, (2011) International Criminal Law Review 11,263—-298; M. Mohan, ‘The Paradox of Victim-
Centrism: Victim Participation at the Khmer Rouge Tribunal’ (2009) International Criminal Law Review 9 733-775; E. Stover,
M. Balthazard and KA Koenig, ‘Confronting Duch:civil party participation in Case 001 at the Extraordinary Chambers in the
Courts of Cambodia’, (2011) International Review of the Red Cross 98, p. 882.

” Yet note the comments of Judge Fulford, the Presiding Judge in the Lubanga trial proceedings, who has indicated that ‘the
experience of Trial Chamber 1 has been that the involvement of victims has not greatly added to the length of the case.
Their submissions and questioning have been focused, succinct and seemingly relevant to the issues in the case. Whether it
is said their role has undermined the fairness of the trial will be revealed in closing submissions, but purely from the point
of view of time, they have not significantly extended the proceedings.” Judge Sir Adrian Fulford, ‘The Reflections of a Trial
Judge’, (2011) Criminal Law Forum 22:215-223, p. 222.

8 C. Stahn, ‘Between "faith" and "facts": by what standards should we assess international criminal justice?’, (2012) Leiden
Journal of International Law, vol. 25, no. 2, 251-282, p. 268 and accompanying footnote.

° W. Schabas, ‘The International Criminal Court at ten’ (2011) 22 Crim.L.F., pp. 500-501.

0 McKay, ‘Victim Participation in Proceedings before the International Criminal Court’, American University Human
Rights Brief, (2008) 15(3), 2-5 p. 5.

n See, e.g., Proposed Programme Budget for 2012 of the ICC, ICC-ASP/10/10, 21 July 2011, para. 420.

12 See, e.g., Request for instructions on victim's applications for participation and reparations received by the Registry,
Lubanga (ICC-01/04-01/06-2817), Trial Chamber I, 2 Nov.2011.

Bicc, Report on the Review of the System for Victims to Apply to Participate in Proceedings, 24 Sept. 2012, (on file with the
authors), p. 2.
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means to express their views and concerns.™ Even certain sitting International Criminal Court judges,
and notably Judge Christine Van den Wyngaert has publicly critiqued the system of victim
participation, noting that it is costly, ineffective, the main rationales for participation have not been
borne out by the practice and that

it may well be that victims’ participation in criminal trials of the kind that are held
before the ICC, i.e., trials with massive amounts of victims, cannot be more than
symbolic, [...], may be a new cause of secondary victimization.™

Undoubtedly, the judicial practice underscores such tensions. And, States Parties, armed with the
views of some that the system of victim participation is not working, have sought to encourage the
various organs of the Court to review the system with a view to streamlining procedures and
reducing the associated budgets.'® The Court," including the Registry™® and the Judges,” as well as
several working groups within the Assembly of States Parties such as the Study Group on
Governance® and through the joint facilitation on Victims, Affected communities and the Trust Fund
for Victims and on Reparations of the Hague Working Group,?* have thus begun to consider the ways
and means to review and restructure the system of victim participation.

REDRESS has been one of the main supporters of victim participation and remains to be so. We firmly
subscribe to the view that involving victims of horrific crimes in processes that concern them is not
only appropriate in moral terms, it is consistent with emerging principles which recognise victims’
rights to be informed about processes that concern them and to engage in the judicial process. More
broadly, it is consistent with the vision of the drafters of the Rome Statute who had in mind that a
permanent international criminal court with a mandate over the worst possible crimes needed to
effectively engage the victims of these same crimes. That is not to say that the system of victim
participation in practice today and as developed in the jurisprudence of the different Chambers is
without flaws; there is certainly room for improvement, as would be the case for any ambitious,
visionary and new legal framework.

REDRESS’ key concern is that the debate at the Court and amongst States Parties about the system of
victim participation is not focused on the right questions. Those who always predicted that victim
participation would never work today feel vindicated by the system’s growing pains. Those who were
in favour of the system and those within the Registry with the task of trying to make it work have
been slowly pushed into a corner. With ever shrinking budgets, ever expanding tasks dictated by the
different and often inconsistent Chamber rulings and little remit of their own to re-structure the

. Chung, ‘Victims' Participation at the International Criminal Court: Are Concessions of the Court Clouding the Promise?’,
(2008) 6 Northwestern Journal of International Human Rights 459-545.

> . van den Wyngaert, ‘Victims before International Criminal Courts: Some Views and Concerns of an ICC Trial Judge’, 44
CASE W. RES. J. INT'L L. (2012) 475-496, p. 495.

16 ICC-ASP/10/Res.5, on Strengthening the International Criminal Court and the Assembly of States Parties, Adopted at the
9th plenary meeting, on 21 December 2011, by consensus, para. 49.

7 1cC Revised Strategy in Relation to Victims, dated 28 May 2012. Report on the ICC Revised Strategy in Relation to Victims:
Past, Present and Future, dated 28 May 2012.

18 ICC, Report on the Review of the System for Victims to Apply to Participate in Proceedings, 24 Sept. 2012.

' Victim participation features amongst the issues considered by the judges in their review: Lessons Learnt: First Report to
the Assembly of States Parties, 21 Aug. 2012, Section lIl.

20 Report of the Bureau on the Study Group on Governance, ICC-ASP/10/30, 22 November 2011.

2 Report of the Bureau on Victims and affected communities and the Trust Fund for Victims and Reparations, ICC-
ASP/11/32, 23 October 2012; The Report identifies the ‘unsustainably of the current system for victims to apply to
participate in proceedings as the most pressing major concern and proposed to focus the work of the facilitation on this
topic’, para. 24, which refers to the findings of its earlier July report.
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work more efficiently, Registry officials are put in a position where they are destined to fail, which
simply fuels the sceptics and contributes to the calls to further shrink the budget. The debate on
"what to do” focuses mainly on cost reduction and progressive marginalisation of the system, when
instead, it should be focused on an analysis of what the overall goals of the system are and how they
can be achieved given the reality of masses of victims of crimes within the jurisdiction of the Court.?
Analysis should focus on where the system has worked and where it could be improved or changed
to be more efficient or effective, and this is the emphasis of this Report.

This Report analyses the system of victim participation as it has developed at the ICC. First, it
considers the practice by which victims have applied to participate in legal proceedings and by which
their applications have been considered and decided by different Chambers. It then considers the
effect of victim participation, in particular the ways in which victims have participated in legal
proceedings and the contributions that have been made as a result. Further, it considers the role of
legal representatives of victims, including common legal representatives and examines the various
challenges in this regard. Throughout, the Report analyses the various statements that have been
made regarding the need to reform the system and the concrete reform proposals that have come to
light, particularly those which have focused on:

(1) The desire to simplify the victim application process and thus reduce the need for
detailed judicial oversight;

(2) Consideration of the utility and feasibility of the suggestions to increase
"collective” approaches or partly “collective” approaches to victim applications;

(3) Consideration of suggestions to revise the way in which applications to participate
in proceedings are processed and assessed;

(4) Review of suggestions to amend the way in which victims may practically
participate in proceedings;

(5) Analysis of proposals to increase the role of the Office of Public Counsel for
Victims (OPCV) in lieu, or in some combination with, private legal representatives.

There is also consideration of what “meaningful participation” may, or should, mean and what steps
may be taken by the Court and other stakeholders to enhance such meaning.

Finally, the Report concludes with a number of recommendations for the way forward. In particular,
several principles to guide the eventual consideration of reforms are provided, as well as a number of
options for consideration. Some of the recommendations which have been put forward by different
stakeholders diverge from the legal framework set out in the Rome Statute and/or the subsidiary
rules and regulations put in place by the Assembly of States Parties and/or Court organs. The impact
of such divergences is also considered, having regard to the sanctity of the Rome Statute system as a
whole. Whilst there are ways in which the ICC’s core texts can be amended, the impact of making
such amendments must also be considered.

REDRESS reminds that the task of enabling victims to participate effectively in ICC legal proceedings is
inherently challenging. There are undoubtedly logistical and informational hurdles, security
constraints associated with the ongoing conflicts and insecure and unstable environments in which
many victims live as well as administrative and efficiency concerns. Beyond these practical
challenges, there are significant legal challenges associated with the practical application of the
system taking into account the rights of all the parties and the context of an international criminal
trial. This does not mean that victim participation is impossible or that it is not worth doing, if that
were even an option for the sceptics to pursue. The judges and staff at the Court have the principal

2 By their nature, genocide, crimes against humanity and war crimes are crimes that will entail mass victimisation. This is a
reality that the system of victim participation must contend with, and should have been contended with, when the
procedures for victim participation were initially developed. Mass victimisation is not a ‘problem’ or ‘constraint’ that can
justify the failure of the system: it is the basis upon which the system must be developed.
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responsibility to develop workable systems in conformity with the Rome Statute and Rules of
Procedure and Evidence. Further creativity must be deployed to strengthen a system which works in
some respects but is underperforming. The victims, in all their differences, must be the starting point
for any re-conceptualisation of a system that should be designed with them in mind, with their
different wants and needs, their diverse locations, their potentially huge numbers. This daunting
challenge is the grand beacon of international justice, and not the thread which will unravel it and
cause its ultimate demise.

REDRESS | Now is the Time to ask the Right Questions 9



1. The Practice of Victim Participation before the ICC: Issues and Challenges

The ability of victims to participate in legal proceedings is a key feature of the Rome Statute. Article
68(3) of the Rome Statute allows victims to participate “at stages of the proceedings determined to
be appropriate” when their “personal interests [..] are affected” in “a manner which is not
prejudicial to or inconsistent with the rights of the accused and a fair and impartial trial.”

The Registry has reported that:

the rate at which the Court received applications has increased by 300 per cent, from
187 applications received on average per month in 2010, to 564 in 2011. As at the end
of April 2012, 19,422 applications for participation and for reparations have been
submitted, and 4,107 victims have been accepted to participate in proceedings before
the Court. In the future, while the number of victims who decide to apply to the Court
may fluctuate, it can be predicted that they will continue to involve the same high
numbers as currently received.”

Whilst the large numbers of applications have posed logistical challenges for the Registry and other
parties, the numbers also evidence an interest from victims and affected communities in engaging
with the Court, which is important for the broader success of the Court as a credible, effective and
relevant justice institution.

In the most general terms, the test in Article 68(3) of the Rome Statute is an individual test. Whether
victims may participate in proceedings and in what way is context specific. It depends on the specific
proceedings in which a victim is seeking to participate, the degree of connection a particular victim
may have with the crimes under consideration in those proceedings and whether the specific
interests of the victim are engaged by those proceedings. Thus, up until recently, the different
Chambers which have interpreted Article 68(3) have recognised that each victim who wishes to
participate in particular proceedings must submit an application explaining how he or she meets the
criteria in the Article and the application is considered individually on its own merits.

There are certain benefits to this individualised approach - for each victim who wishes to participate,
there is a clear consideration of whether that particular person has such a right. Being granted
participatory status in this personal and individualised way can be the first form of recognition by an
official body that a particular individual suffered harm. Acknowledgement of victims’ suffering and
that a wrong was done to them is one of the reasons why victims engage with the justice process.
Also, where there is an insufficient connection between applicants and the proceedings, there is no
or little risk of such persons participating. The detailed, individualised scrutiny therefore avoids the
problem of persons expressing views and concerns about issues and accused persons in respect of
which they have little connection.

However, the main challenges of the current approach concern the amount of time and energy it can
take to process each application individually. These challenges have put strain not only on the
Registry, but also on the applicants, the parties as well as the judges required to consider the
applications. The joint facilitation on Victims, Affected Communities and the Trust Fund for Victims
and Reparations, of the Hague Working Group of the Bureau of the Assembly of States Parties has
termed the victim application process “unsustainable”, going further to suggest that:

leaving this matter unresolved might, in fact, place the credibility of the entire Rome
Statute system and the Court’s work at risk, if it results in the system’s failure to
protect victims’ rights and interests and ensuring that they are fully represented and

2cc, Report on the Review of the System for Victims to Apply to Participate in Proceedings, 24 Sept. 2012, p.2.
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are able to participate in the proceedings, matters at the core of the Rome Statute
[emphasis added].*

1.1 Determining whether the applicant is a ‘victim’ in accordance with Rule 85 of
the Rules of Procedure and Evidence

Rule 85 defines victims as:

(a) “natural persons who have suffered harm as a result of the commission of any crime within
the jurisdiction of the Court;” or may include

(b) “organizations or institutions that have sustained direct harm to any of their property, which
is dedicated to religion, art, or science or charitable purposes, and to their historic
monuments, hospitals and other places and objects for humanitarian purposes.”

In its jurisprudence, the ICC has clarified who may qualify as a “victim” for the purpose of
participation. The various Chambers initially applied a four-tiered test considering whether:

(1) the victim applicant is a natural person or an organization or institution;

(2) a crime within the jurisdiction of the Court appears to have been committed,;

(3) the victim applicant has suffered harm, and

(4) such harm arose "as a result" of the alleged crime within the jurisdiction of the
Court.”

This four part test was first set out in January 2006 by Pre-Trial Chamber | in relation to victims’
applications to participate in proceedings in the situation in the Democratic Republic of Congo
(DRC),*® and has since been adopted in numerous subsequent decisions.”” In recent jurisprudence
relating to proceedings in which charges have been brought and/or confirmed, the test has been
reformulated into three parts, namely whether:

(1) the identity appears duly established;

(2) the events described in the application for participation constitute the crime(s)
within the jurisdiction of the Court with which the suspects are charged; and

(3) whether the applicant has suffered harm that appears to have arisen "as a result"
of the crime(s) charged.?®

2 Report of the Bureau on Victims and affected communities and the Trust Fund for Victims and Reparations, ICC-
ASP/11/32, 23 October 2012, para. 24.

% Decision on the Applications for Participation in the Proceedings of VPRS 1, VPRS 2, VPRS 3, VPRS 4, VPRS 5 and VPRS 6,
Situation in the DRC (ICC-01/04-101-tEN-Corr), Pre Trial Chamber I, 17 Jan. 2006, para. 79; Fourth Decision on Victims'
Participation, Bemba (ICC-01/05-01/08-320), Pre-Trial Chamber Ill, 12 Dec. 2008, para 30; Decision on Victims' Participation
in Proceedings, Situation in Kenya (ICC-01/09-24), Pre-Trial Chamber Il, 3 Nov. 2010, para 19.

%6 Decision on the Applications for Participation in the Proceedings of VPRS 1, VPRS 2, VPRS 3, VPRS 4, VPRS 5 and VPRS 6,
Situation in the DRC (ICC-01/04-101-tEN-Corr), Pre-Trial Chamber I, 17 Jan. 2006, para. 79.

z E.g., Decision on victims' applications for participation a/0014/07 to a/0020/07 and a/0076/07 to a/0125/07, Kony, Otti,
Odhiambo & Ongwen (ICC 02/04-01/05-356), Pre-Trial Chamber II, 21 Nov. 2008, para 7.

%8 Decision on Victims' Participation at the Confirmation of Charges Hearing and in the Related Proceedings, Muthaura,
Kenyatta and Ali (1CC-01/09-02/11-267), Pre-Trial Chamber Il, 26 Aug. 2011, para. 40.
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The identity appears duly established

In most aspects of this test, the jurisprudence has been relatively consistent and uncontroversial.
However, with regards to minors and deceased persons, the different Chambers have so far failed to
provide clarity and predictability for victims. With respect to child applicants, certain Chambers have
allowed, on a case by case basis, child applicants to apply without a guardian,”® whereas other
Chambers have deemed applications “incomplete” due to the lack of a guardian’s signature.>® With
respect to deceased victims, certain Chambers have determined that only natural, live persons may
apply to participate in proceedings.’! In contrast, in Bemba, it was determined that applications could
be made on behalf of deceased persons.* While the Single Judge recognised that a deceased person
could not participate in the proceedings, he took the view that the deceased person’s rights could be
represented by their successor so long as the successor was also a victim recognised as a participant
in the proceedings.*® In Katanga & Ngudjolo, while requiring that close parents of a deceased victim
could only apply in their own name and not on behalf of the deceased victim, the Chamber accepted
that, in cases where a victim dies after having filed an application, a person appointed by the family
can continue the action triggered by the victim.* In the Lubanga case, Trial Chamber | recognised
one victim who had been killed, and permitted his uncle to act on his behalf. Contrary to Trial
Chamber II, Trial Chamber | concluded that the person acting on behalf of a victim in these
circumstances does not have to be a relative or a legal guardian because within the Rules, the
"person acting" is undefined and unrestricted.® Following the approach of Trial Chamber | and Pre-

* Decision on the treatment of applications for participation, Katanga & Ngudjolo (ICC-01/04-01/07-933), Trial Chamber I,
26 Feb. 2009; Decision on the applications by victims to participate in the proceedings, Lubanga ( ICC-01/04-01/06-1556),
Trial Chamber I, 15 Dec. 2008, paras. 95-96.

* Decision on the Applications for Participation Filed in Connection with the Investigation in the DRC by Applicants,
Situation in the DRC (ICC-01/04-545), Pre-Trial Chamber |, 4 Nov. 2008, at para. 33; Decision on victims' applications for
participation a/0014/07 to a/0020/07 and a/0076/07 to a/0125/07, Situation in Uganda (1CC-02/04-172), Pre-Trial Chamber
I, 21 Nov. 2008, paras. 19-20; Decision on victims' applications for participation a/0192/07 to a/0194/07, a/0196/07,
a/0200/07, a/0204/07, a/0206/07, a/0209/07, a/0212/07, a/0216/07, a/0217/07, a/0219/07 to a/0221/07, a/02228/07 to
a/0230/07, a/0234/07, a/0235/07, a/0237/07, a/0324/07 and a/0326/07 under rule 89, Situation in Uganda (1CC-02/04-
180), Pre-Trial Chamber Il, 10 March 2009; Corrigendum to Decision on the Applications for Participation in the Proceedings
of Applicants a/0011/06 to a/0015/06, a/0021/07, a/0023/07 to a/0033/07 and a/0035/07 to a/0038/07, Situation in
Darfur, Sudan (1CC-02/05-111-Corr), Pre-Trial Chamber I, 14 Dec. 2007.

3! Corrigendum to Decision on the Applications for Participation in the Proceedings of Applicants a/0011/06 to a/0015/06,
a/0021/07, a/0023/07 to a/0033/07 and a/0035/07 to a/0038/07, Situation in Darfur, Sudan (ICC-02/05-111-Corr), Pre-Trial
Chamber |, 14 Dec. 2007; Corrigendum to the “Decision on the Applications for Participation Filed in Connection with the
Investigation in the DRC by a/0004/06 to a/0009/06, a/0016/06 to a/0063/06, a/0071/06 to a/0080/06 and a/0105/06 to
a/0110/06, a/0188/06, a/0128/06 to a/0162/06, a/0199/06, a/0203/06, a/0209/06, a/0214/06, a/0220/06 to a/0222/06,
a/0224/06, a/0227/06 to a/0230/06, a/0234/06 to a/0236/06, a/0240/06, a/0225/06, a/0226/06, a/0231/06 to a/0233/06,
a/0237/06 to a/0239/06 and a/0241/06 to a/0250/06", Situation in the DRC (ICC-01/04-423-Corr), Pre-Trial Chamber I, 31
Jan. 2008,, para 24-25; Decision on Victims' Participation at the Confirmation of Charges Hearing and in the Related
Proceedings, Muthaura, Kenyatta and Ali (1CC-01/09-02/11-267), Pre-Trial Chamber Il, 26 Aug. 2011 para. 47.

32 Fourth Decision on Victims' Participation, Bemba (1CC-01/05-01/08-320), Pre-Trial Chamber Ill, 12 Dec. 2008.
33 Ibid., para. 44.

* However, the person appointed on behalf of the deceased victim would be limited to the views and concerns exposed by
the victim in the initial application. A family link would also have to be demonstrated; see Dispositif de la deuxieme décision
relative aux demandes de participation de victimes a la procédure, Katanga & Ngudjolo (1CC-01/04-01/07-1669), Trial
Chamber I, 23 Nov. 2009; Motifs de la deuxiéme décision relative aux demandes de participation de victimes a la
procédure, Katanga & Ngudjolo (ICC-01/04-01/07-1737), Trial Chamber Il, 22 Dec. 2009, paras. 30-32; Judge Kaul dissented
and considered that the relatives of the deceased should be able to represent the interests of the deceased persons as well
as their own in both the trial and reparation phases.

* Annex 2, Order issuing confidential and public redacted versions of Annex A to the "Decision on the applications by 7
victims to participate in the proceedings of 10 July 2009” (ICC-01/04-01/06-2035), Lubanga (ICC-01/04-01/06-2065-Anx2),
Trial Chamber I, 23 July 2009, at p.15.
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Trial Chamber lll, Trial Chamber Ill also accepted applications made on behalf of deceased victims in
the Bemba trial.*®

Linkage with a crime within the jurisdiction of the Court

The second part of the test under Rule 85 requires the applicant to demonstrate a linkage to a crime
within the jurisdiction of the Court. The crime must be one of the crimes listed in Article 5 of the ICC
Statute, e.g., genocide, crimes against humanity or war crimes; it must have been committed after
the entry into force of the Statute; and must relate to an alleged crime that either took place on the
territory of a State Party, concerns an accused person who is a national of a State Party, or is
otherwise referred to the Prosecutor by the Security Council acting under Chapter VIl of the Charter
of the United Nations. The Court’s approach to this tier of the test has largely depended on the phase
of the proceedings before the Court.

During the investigation phase, all crimes within the remit of the investigation will be relevant, i.e.
“the temporal and territorial limits of the relevant situation.”*” For example, in the Kenya situation,
the relevant alleged crimes were identified as any “crime against humanity in accordance with Article
7 of the Statute committed within the territory of Kenya between 1 June 2005 and 26 November
2009.”*® However, where the investigation is not limited to a specific crime listed in Article 5 of the
Statute, victims may demonstrate harm resulting from any crime falling under the jurisdiction of the
Court, within the temporal and territorial limits of the relevant situation.*

Once there are charges against specified persons, a case is opened and the scope of the test is
adjusted in relation to applications to participate in the proceedings of that case. Thus, there must be
a link between the incident described by the victim applicant and the case.®® The Appeals Chamber
has held that "whilst the ordinary meaning of Rule 85, does not per se limit the notion of victims to
the victims of the crimes charged, the effect of Article 68(3) of the Statute is that the participation of
victims in the trial proceedings, [...] is limited to those victims who are linked to the charges".*!

Once charges have been confirmed, the case is transmitted to the Trial Chamber, which relies on the
more detailed temporal and material elements of the crimes as confirmed to set the framework for
victim participation during trial.*’

* Decision on the participation of victims in the trial and on 86 applications by victims to participate in the proceedings,
Bemba (ICC-01/05-01/08-807), Trial Chamber 11, 30 June 2010 para. 80.

37 Decision on the Applications for Participation in the Proceedings of VPRS 1, VPRS 2, VPRS 3, VPRS 4, VPRS 5 and VPRS 6,
Situation in the DRC (ICC-01/04-101-tEN-Corr), Pre-Trial Chamber |, 17 Jan. 2006, para. 100.

38 Decision on Victims' Participation in Proceedings, Situation in Kenya (ICC-01/09-24), Pre-Trial Chamber I, 3 Nov. 2010.

% Decision on the Applications for Participation in the Proceedings of VPRS 1, VPRS 2, VPRS 3, VPRS 4, VPRS 5 and VPRS 6,
Situation in the DRC (ICC-01/04-101-tEN-Corr), Pre-Trial Chamber |, 17 Jan. 2006, para. 100.

9 Eourth Decision on Victims' Participation, Bemba (ICC-01/05-01/08-320), Pre-Trial Chamber I, 12 Dec. 2008; Decision on
the 34 Applications for Participation at the Pre-Trial Stage of the Case, Abu Garda (ICC-02/05-02/09-121), Pre-Trial Chamber
I, 25 Sept. 2009 para. 12; Judgment on the appeals of The Prosecutor and The Defence against Trial Chamber I's Decision
on Victims' Participation of 18 Jan. 2008, Lubanga ( 1CC-01/04-01/06-1432), Appeals Chamber, 11 July 2008, para. 2; Public
Redacted Version of the "Decision on the 97 Applications for Participation at the Pre-Trial Stage of the Case", Katanga &
Ngudjolo (ICC-01/04-01/07-579), Pre-Trial Chamber I, 10 June 2008, para. 65; Decision on victims’ applications for
participation, Situation in Uganda (ICC-02/04-101), Pre-Trial Chamber II, 10 Aug. 2007, para. 11.

“ Judgment on the appeals of The Prosecutor and The Defence against Trial Chamber I's Decision on Victims' Participation
of 18 Jan. 2008, Lubanga ( ICC-01/04-01/06-1432), Appeals Chamber, 11 July 2008,para. 58.

2 Eirst Decision on Victims’ Participation in the Case, Ruto, Kosgey & Sang (ICC-01/09-01/11-17), Pre-Trial Chamber Il , 30
March 2011.
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Whether the “victim” suffered harm

The term “harm” is not defined in either the Statute or the Rules of Procedure and Evidence. In the
Court’s jurisprudence, “harm” has been taken to refer to notions of hurt, injury and damage.®* Rule
85(b) of the Rules of Procedure and Evidence which concerns organisations or institutions, provides
that legal persons must have “sustained direct harm” while Rule 85(a) does not make that
specification with regards to natural persons.

As with other determinations relating to victims’ procedural rights, the threshold set by different
Chambers to determine the existence of “harm” was low, in relation to proceedings during the
investigation phase of a situation.” The threshold has been interpreted as higher in the pre-trial and
trial phases of a case.

“Harm” does not need to be direct, though it must be personal to the victim, including where the
harm is an effect of the injury suffered by another person, e.g., the harm suffered by a parent
through a child’s suffering as a child soldier.”> Chambers have referred to the following non-
exhaustive forms of damage to satisfy the requirement of “harm” under the Statute: emotional
suffering related to the loss of family members;*® forced recruitment into rebel movements and
participation in hostilities resulting in continuous psychological problems;*’ emotional and physical
suffering related to enslavement and detention;* beatings and torture® including incommunicado
detention, the denial of medical treatment and limited access to food;> displacement of families;>
injury by gunshots;*> and economic loss, due in particular to looting, destruction and burning of
houses.>

* The Judgment on the appeals of The Prosecutor and The Defence against Trial Chamber I's Decision on Victims'
Participation of 18 Jan. 2008, Lubanga ( ICC-01/04-01/06-1432), Appeals Chamber, 11 July 2008, para.31-32.

* Decision on the Applications for Participation in the Proceedings of VPRS 1, VPRS 2, VPRS 3, VPRS 4, VPRS 5 and VPRS 6,
Situation in the DRC (ICC-01/04-101-tEN-Corr), Pre-Trial Chamber I, 17 Jan. 2006, para. 82.

> Judgment on the appeals of The Prosecutor and The Defence against Trial Chamber I's Decision on Victims' Participation
of 18 Jan. 2008, Lubanga ( 1ICC-01/04-01/06-1432), Appeals Chamber, 11 July 2008, paras. 32-38.

*® Decision on the Applications for Participation in the Proceedings of VPRS 1, VPRS 2, VPRS 3, VPRS 4, VPRS 5 and VPRS 6,
Situation in the DRC (ICC-01/04-101-tEN-Corr), Pre-Trial Chamber I, 17 Jan. 2006, paras. 117, 132; Decision on the 97
Applications for Participation at the Pre-Trial Stage of the Case, Katanga & Ngudjolo (ICC-01/04-01/07-579) Pre-Trial
Chamber |, 10 June 2008, paras.69-70.

*’ Decision on the Applications for Participation in the Proceedings of Applicants a/0327/07 to a/0337/07 and a/0001/08,
Katanga & Ngudjolo (ICC-01/04-01/07-357), Pre-Trial Chamber I, 2 April 2008, p. 11.

“8 Decision on the Applications for Participation in the Proceedings of VPRS 1, VPRS 2, VPRS 3, VPRS 4, VPRS 5 and VPRS 6,
Situation in the DRC (ICC-01/04-101-tEN-Corr), Pre-Trial Chamber I, 17 Jan. 2006.

49 Ibid., para. 173.

*® Corrigendum to Decision on the Applications for Participation in the Proceedings of Applicants a/0011/06 to a/0015/06,
a/0021/07, a/0023/07 to a/0033/07 and a/0035/07 to a/0038/07, Situation in Darfur, Sudan (ICC-02/05-111-Corr), Pre-Trial
Chamber |, 14 Dec. 2007, para. 40.

L Ibid.

*2 See Decision on the 97 Applications for Participation at the Pre-Trial Stage of the Case, Katanga & Ngudjolo
(1CC-01/04-01/07-579), Pre-Trial Chamber I, 10 June 2008, paras. 71, 115.

** Decision on Victims' Participation at the Confirmation of Charges Hearing and in the Related Proceedings, Muthaura,
Kenyatta and Ali (1CC-01/09-02/11-267), Pre-Trial Chamber I, 26 Aug. 2011, para. 29; Decision on the Applications for
Participation in the Proceedings of VPRS 1, VPRS 2, VPRS 3, VPRS 4, VPRS 5 and VPRS 6, Situation in the DRC (ICC-01/04-
101-tEN-Corr), Pre-Trial Chamber I, 17 Jan. 2006, paras. 132 and 162; Corrigendum to Decision on the Applications for
Participation in the Proceedings of Applicants a/0011/06 to a/0015/06, a/0021/07, a/0023/07 to a/0033/07 and a/0035/07
to a/0038/07, Situation in Darfur, Sudan (1CC-02/05-111-Corr), Pre-Trial Chamber I, 14 Dec. 2007, para. 40.
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The harm must have been "as a result"” of the alleged crime

When Pre-Trial Chamber | first evaluated Rule 85(a) in relation to participation in the investigation
phase, it indicated that “it is not necessary to determine in any great detail at this stage the precise
nature of the causal link and the identity of the person(s) responsible for the crimes”.>* It considered
it sufficient to determine whether “there are grounds to believe that the [individual applicant]
suffered harm as a result of the commission of those crimes”.”

At the Pre-Trial phase of a case, a more robust causal link has been held to be required. In the
Lubanga case, the Pre-Trial Chamber indicated that there must be: “a sufficient causal link between
the harm they suffered and the crimes for which there are reasonable grounds to believe that
Thomas Lubanga Dyilo is criminally responsible and for whose commission the Chamber issued an
arrest warrant”.>® It indicated that the causal link is demonstrated once sufficient evidence is
provided to establish that that person has suffered harm directly linked to the crimes set out in the
arrest warrant.>’ The same approach was taken in the Katanga and Ngudjolo case as well as in other
cases.”® In Gbagbo, the Single Judge stressed that it was not necessary to demonstrate that the
alleged crimes charged by the Prosecutor were the only or substantial cause of the harm suffered by
the applicant but that it was sufficient to demonstrate that the alleged crimes could have objectively

contributed to the harm suffered.>

At the trial phase, participation has been held to be limited to those victims who are linked to the
charges, as confirmed, and whose personal interests are affected by the trial.*® The threshold criteria
concern whether there is enough prima facie evidence to establish that victim applicants suffered
harm as a result of the crimes for which the accused is charged.®’

In the Bemba case, it was reiterated that applications submitted on the basis of harm not covered by
the charges should be rejected.®® Similarly, in the Katanga case, the Victim Participation and
Reparations Section (VPRS) was instructed to only transmit applications which referred to acts in the
confirmed charges, that is, acts relating to the attack on the village of Bogoro on 24 February 2003
said to be carried out by troops of the Force de résistance patriotique en Ituri and Front des
nationalistes et intégrationnistes.

** Decision on the Applications for Participation in the Proceedings of VPRS 1, VPRS 2, VPRS 3, VPRS 4, VPRS 5 and VPRS 6,
Situation in the DRC (1CC-01/04-101-tEN-Corr), Pre-Trial Chamber I, 17 Jan. 2006, para. 94.

> Ibid., paras.124, 135, 153, 167, 176, 186.

*® Decision on the Applications for Participation in the Proceedings Submitted by VPRS 1 to VPRS 6 in the Case the
Prosecutor v. Thomas Lubanga Dyilo, Lubanga (ICC-01/04-01/06-172-tEN), Pre-Trial Chamber I, 29 June 2006, p. 6.

> Ibid.,pp. 8-9.

*8 Decision on the 97 Applications for Participation at the Pre-Trial Stage of the Case, Katanga & Ngudjolo
(1CC-01/04-01/07-579), Pre-Trial Chamber I, 10 June 2008, at para. 66-67. See also, Decision on the 34 Applications for
Participation at the Pre-Trial Stage of the Case, Abu Garda (1CC-02/05-02/09-121), Pre-Trial Chamber I, 25 Sept. 2009, para.
13; Fourth Decision on Victims' Participation, Bemba (1CC-01/05-01/08-320), Pre-Trial Chamber Ill, 12 Dec. 2008, para.75.

*® Decision on Victims' Participation and Victims' Common Legal Representation at the Confirmation of Charges Hearing and
in the Related Proceedings, Gbagbo (ICC-01/09-01/11-138), Pre-Trial Chamber I, 4 June 2012, para 31.

60 Judgment on the appeals of The Prosecutor and The Defence against Trial Chamber I's Decision on Victims' Participation
of 18 Jan. 2008, Lubanga ( ICC-01/04-01/06-1432), Appeals Chamber, 11 July 2008, para. 58.

®1 Decision on the participation of victims in the trial and on 86 applications by victims to participate in the proceedings,
Bemba (ICC-01/05-01/08-807), Trial Chamber Ill, 30 June 2010.

%2 Decision on 653 applications by victims to participate in the proceedings, Bemba (ICC-01/05-01/08-1091), Trial Chamber
I, 23 Dec. 2010; Decision on 772 applications by victims to participate in the proceedings, Bemba (1CC-01/05-01/08-1017),
Trial Chamber 11, 18 Nov. 2010.

REDRESS | The Practice of Victim Participation before the ICC: Issues and Challenges 15



There must be a sufficient link with the accused person

The link with the accused has also been considered in the jurisprudence. In the Al Bashir case Pre-
Trial Chamber | rejected applications when the harm suffered did not appear to be linked to the
forces under Al Bashir’'s command, or, were of a different nature from those specified in the arrest
warrant.®® The Chamber nevertheless indicated that it was not necessary for applicants to specifically
identify Al Bashir as the perpetrator; the identity of the person responsible only needs to be provided
“to the extent possible”. In the Bemba case, the Chamber indeed recognised that applicants might
not be in a position to attribute responsibility for their victimisation. Therefore, the mere reference
in the applications to other persons or warring groups would not, as such, automatically serve to
exclude the applicant.®*

1.2 Strain on victim applicants

The process has been cumbersome and frustrating for victim applicants. Because of the
individualised processing requirements, victims are requested to provide an array of personal
information, including information to prove their identity, information on their experience of crimes
under the jurisdiction of the Court and how they suffered harm, even though they will invariably be
heard through a legal representative which represents their interests collectively with the interests
of other victims also being represented. Thus, there is an apparent mismatch between the typical
way in which victims will ultimately participate and the information they are required to produce in
order to enable them to participate. The emphasis on eligibility to participate, as opposed to the
modalities of participation® once eligibility has been determined, may be frustrating for certain
victims, when it becomes clear to them that ultimately, after the cumbersome process of proving
their eligibility to participate there is little scope for their individual voices to be heard by the Court.

Often victim applicants do not have easy access to the requisite proof to submit to the Court. Also,
they may misunderstand what is required which leads to incomplete applications and extensive back
and forth communication, made more complicated by the poor infrastructure and limited
communications capacity of many victims located in situation countries. In some countries civil
records and identification documents are non-existent or difficult to access.®

Judges have tried to ease the burden on victims to prove identity. In considering the context in
Uganda, the Single Judge evaluating applications from victims noted, that:

[i]n a country such as Uganda, where many areas have been (and, to some extent, still
are) ravaged by an on-going conflict and communication and travelling between
different areas may be difficult, it would be inappropriate to expect applicants to be able
to provide a proof of identity of the same type as would be required of individuals living
in areas not experiencing the same kind of difficulties. On the other hand, given the
profound impact that the right to participate may have on the parties and, ultimately, on

® Decision on 8 Applications for Victims' Participation in the Proceedings, Al Bashir (ICC-02/05-01/09-93), Pre-Trial Chamber
1,9 July 2010.

% Decision on 653 applications by victims to participate in the proceedings, Bemba (ICC-01/05-01/08-1091), Trial Chamber
I1l, 23 Dec. 2010.

% The modalities of participation are considered in the later section 3.

% Decision on the Requests of the Legal Representative of Applicants on application process for victims’ participation and
legal representation, Situation in the DRC (ICC-01/04-374), Pre-Trial Chamber I, 17 August 2007, para. 14.
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the overall fairness of the proceedings, it would be equally inappropriate not to require
that some kind of proof meeting a few basic requirements be submitted.®’

In order to decide what is appropriate, Chambers have requested the VPRS to provide reports on the
legal and administrative systems concerning identity documentation in the different countries,®® and
have adapted standards to local contexts.” In the Uganda situation, the Single Judge determined
that the identity of an applicant should be confirmed by a document (i) issued by a recognised public
authority; (ii) stating the name and the date of birth of the holder, and (iii) showing a photograph of
the holder.”® Similarly, in the DRC situation, the Chamber decided in August 2007 to allow a wide
range of documents to prove identity, kinship, guardianship or legal guardianship.”* Chambers have
also admitted a signed declaration from two witnesses, who have to provide a proof of their identity,
attesting of the victim’s identity or relationship with the person acting on his/her behalf.”” Similar
positions on identity documents have been taken by the Pre-Trial Chambers in the cases’ and by the
Trial Chambers.”

Despite the allowances made by the judges as illustrated above, challenges remain for victims to
obtain the necessary documents. In particular, many child applicants do not possess national identity
documents, are not eligible for voting cards and student identity cards are not regularly available
and/or are too costly to procure. Also, given the haphazard recording of births in many of the areas
in which victims are located, the dates of birth registered on official documents can differ from
victims’ recollections of these dates. Consequently, discrepancies will regularly exist between the
dates victims cite in their application forms and those listed in official documents, leading to
confusion in the review and consideration of victims’ applications by the Court.”

Local intermediaries assisting victims with applications have sought reimbursement of costs to obtain
identity documents, to make copies of application forms and other documents and for travel. The
Registry’s position has been that it cannot assist the applicants to obtain the necessary
documentation.”® In the past, it had indicated that it can provide information, training and copies of
the forms, but as it is a neutral body, further assistance could amount to a bias incompatible with fair

®” Decision on victims’ applications for participation, Situation in Uganda (ICC-02/04-101), Pre-Trial Chamber Il, 10 Aug.
2007, para 16.

&8 Ibid., para. 20.

% See Decision on victims’ applications for participation, Situation in Uganda (1CC-02/04-101), Pre-Trial Chamber Il, 10 Aug.
2007; Decision on the Registry Report on six applications to participate in the proceedings, Banda & Jerbo (ICC-02/05-
03/09-231), Trial Chamber IV, 17 Oct. 2011.

7 Decision on victims’ applications for participation, Situation in Uganda (ICC-02/04-101), Pre-Trial Chamber Il, 10 Aug.
2007, para 16.

" Decision on the Requests of the Legal Representative of Applicants on application process for victims’ participation and
legal representation, Situation in the Democratic Republic of Congo (ICC-01/04-374), Pre-Trial Chamber I, 17 Aug. 2007.

7 Regarding the two witnesses, Trial Chamber IV has stated that the “[a]s regards the credibility of witnesses called upon to
sign statements, the Chamber will take into consideration, factors such as the nature and length of the relationship of those
witnesses with the applicant, or their standing in the community. In these instances, the Trial Chamber will welcome any
information the VPRS considers relevant, which should be included in the reports provided to the Chamber.” Decision on
the Registry Report on six applications to participate in the proceedings, Banda & Jerbo (1CC-02/05-03/09-231), Trial
Chamber IV, 17 Oct. 2011, para. 23.

"3 Fourth Decision on Victims' Participation, Bemba (1CC-01/05-01/08-320), Pre-Trial Chamber Ill, 12 Dec. 2008, para. 37;
First Decision on Victims’ Participation in the Case, Ruto, Kosgey & Sang (ICC-01/09-01/11-17), Pre-Trial Chamber Il , 30
March 2011,para.7.

’ Decision on victims’ participation, Lubanga (ICC-01/04-01/06-1119), Trial Chamber I, 18 Jan. 2008, paras. 87—89.
7> Discussions held by REDRESS staff with legal representatives for victims in the DRC situation.

7® Assistance in relation to photocopying documentation may sometimes be provided.
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trial.”’ Affected communities and local organisations are frustrated by the lack of support. The result
has been that large numbers of application forms lack documentary support and are thus submitted
“incomplete”.

As a result of these challenges, and the inability of the Registry to swiftly process the applications,
years have sometimes gone by before applications have been fully considered and approved. As
described below, the late admission of victims to the procedure has meant that many potentially
eligible victims that submitted their applications in good time have missed out on crucial hearings.

1.3 Strain on the Registry

The victim participation application process has also been cumbersome for the Registry. The VPRS
has been tasked by different Chambers with a range of jobs. The first of these is ensuring applications
are complete and requesting from applicants or their counsel any missing information. Once
applications have been sent to VPRS, its staff sometimes meet victims or intermediaries to seek
supplementary information “in order to ensure that such application[s] contain, to the extent
possible, the information [required] before transmission to a Chamber.”’® Given the limited VPRS
field presence, and the extensive reliance on local intermediaries to assist victims, incomplete
application forms have constituted one of the main challenges to victim participation so far.
Obtaining missing information is time consuming. The legal aid scheme of the Court does not
currently provide financial assistance until victims have been recognised and granted victim status by
the Court. Thus, the scheme does not provide support to help victims complete applications or
obtain the necessary supporting documentation. In some instances, such as the Situation in Central
African Republic (CAR), the Office of Public Counsel for Victims fulfilled this support role, and in
recent practice the OPCV has been assigned by Chambers to represent unrepresented applicants
known to the Court until their status has been determined.”” However, OPCV does not have any staff
based in the field.

Given the general obligation of VPRS to assist victims and groups of victims,® it is in principle
incumbent upon it to obtain the missing information, either through its own intermediaries, or where
a legal representative has been selected, through the legal representative. However, such legal
representatives rarely have the necessary financial and logistical means to undertake this work. At
present, there is little in the way of strategies on the side of the Registry to ensure that missing
information is collected expeditiously and to identify the necessary resources needed. This might
involve considering the possibility to base more Registry staff in the Court’s field offices in order to
allow closer and constant interactions with relevant groups. VPRS has increasingly relied on the legal
representatives to ensure that applications are filled out accurately and completely. However, with
the current limited resources for legal aid, these expectations may be unrealistic.

7 C. Ferstman and M. Goetz, ‘Reparations before the International Criminal Court: The Early Jurisprudence on Victim
Participation and its Impact on Future Reparations Proceedings’, in C. Ferstman, M. Goetz and A. Stephens (eds),
Reparations for Victims of Genocide, War Crimes and Crimes Against Humanity: Systems in Place and Systems in the Making
(Martinus Nijhoff/Brill Publishers, 2009) at p. 331.

8 Regulation 86(4) of the Regulations of the Court.

7 Notification of appointment of common legal representatives, Banda & Jerbo (1CC-02/05-03/09-215), Trial Chamber IV, 14
Sept. 2011.

80 Regulation 86(9) of the Regulations of the Court.
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VPRS is also responsible for producing a confidential report on the applications for the relevant
Chambers containing summaries of the original applications, grouping of applications based on
timeframe, circumstance or issue. Information that may be relevant to the Chamber’s decision on
whether the applicants comply with the definition of victim in Rule 85, as well as any preliminary
assessment as to the strength of applications may also be included.?! In addition, information
concerning any safety or security risks and proposed redactions to the applications, for protection
purposes when transmitting to the parties, is included in the Registry’s reports, after having
consulted with the legal representatives to ensure that the redactions are limited to those strictly
necessary for security reasons® and providing all necessary written explanations. The VPRS will also
be involved in grouping victims in view of ensuring common legal representation if/when relevant
proceedings arise;* reviewing applications to participate which have been rejected, to establish
whether, in light of events or information received subsequent to the original rejection, the
application should be reconsidered. Taking into account the large number of applications, it is clear
that the tasks as described, to which the different Chambers keep adding, are labour intensive.

In its report to the Assembly of States Parties relating to the proposed 2012 budget, the Court noted
that the increased workload “has put very high pressure on the [VPRS] each year and makes it
unfeasible to absorb the additional workload generated by the Kenya and Libya situations without
additional staff.”®* This lack of resources has also affected VPRS’ ability to fulfil its other duties,
including its capacity to adequately consult victims in the organisation of common legal
representation as well as assisting victims to complete applications to participate in proceedings.

Meeting Court Deadlines

Regulation 86(3) of the Regulations of the Court® provides that “victims applying for participation in
the trial and/or appeal proceedings shall, to the extent possible, make their application to the
Registrar before the start of the stage of the proceedings in which they want to participate.” Often
the relevant Chamber has tied deadlines for processing applications to the Registry’s receipt of the
applications (e.g. 60 days after having received the applications®) or to the stages in the ongoing
proceedings (e.g. 45 days before the commencement of the confirmation of charges hearing®).
Whilst victims have not always been able to comply with such deadlines given the paucity of
outreach and limited support they receive in the field to complete their applications, it is appropriate
that these deadlines exist and that Court proceedings are not unduly delayed to await victim
applications. Several challenges have been noted, however, in the administration of such deadlines.

First, the communication of the existence of a deadline has at times occurred very close to the actual
deadline. For instance, in the Abu Garda case, the Court indicated on 19 August 2009 that VPRS had
to submit its completed Report by 11 September 2009. When Chambers have set staggered

81 However, initially, some Chambers, such as Trial Chamber | in Lubanga cautioned VPRS to avoid expressing views on the
merits. See, Decision on the implementation of the reporting system between the Registrar and Trial Chamber in
accordance with Rule 89 and Regulation of the Court 86 (5), Lubanga (1CC-01/04-01/06-1022), Trial Chamber I, 9 Nov. 2007.

8 See for example Order on the transmission of 7 new victims' applications observations and the submission of
observations, Lubanga (ICC-01/04-01/06-2698), Trial Chamber I, 8 March 2011,para.2

# Decision on Victims' Participation in Proceedings, Situation in Kenya (ICC-01/09-24), Pre-Trial Chamber Il, 3 Nov. 2010,
para. 22.

8 Proposed Programme Budget for 2012 of the ICC, ICC-ASP/10/10, 21 July 2011, para. 420.
#CcC-BD/01-01-04.

& Decision on Victims' Participation in Proceedings, Situation in Kenya (ICC-01/09-24), Pre-Trial Chamber Il, 3 Nov. 2010,
para 18; Decision on Victims' Participation in Proceedings, Situation in CAR (ICC-01/05-31), 11 Nov.2010.

¥ Order setting a deadline for the transmission of applications for victims’ participation, Mbarushimana (ICC-01/04-01/10-
78), Pre-Trial Chamber |, 15 March 2011.
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deadlines, such as in the Katanga case where the Chamber, on 26 February 2009 ordered
applications to be submitted to VPRS by 20 April 2009 for onward transmission to the Chamber by 4
May 2009, it has allowed for outreach and more time for Registry processing. Yet, the amount of
time required for processing will depend on the circumstances. In the Gbagbo case, a staggered
approach was also adopted. However, considering that minimal outreach had previously been
undertaken, that a new form allowing collective applications was being put into operation for the
first time, and that only VPRS was authorised by the Chamber to assist victims wishing to apply on a
collective manner, a one-month deadline for applications to be received appeared too short to give
victims a realistic opportunity to apply for participation.®

Second, even when victims have managed to comply with the deadlines, the VPRS has not always
been able to process the applications in advance of the deadline and thus such applicants were
denied the opportunity to participate in key hearings, at no fault of their own. In order to build in its
own efficiencies, the Registry should, even in the absence of more specific instructions by a Chamber,
adopt its own internal guidelines on what timeframes should be applied with regards to the review of
incoming victim applications and the timeframe for requesting and obtaining missing information
from applicants. It is important that the Registry respond to victim applications within clear
deadlines. This is necessary both as a matter of the general accountability of the Registry to provide
an acceptable service to stakeholders and to treat victims with consideration and respect.” It is
regrettable that due to limited resources and a high number of applications received in 2011, only
10% of received applications were acknowledged within the seven days of receipt target set by the
Registry.91

VPRS has had significant difficulty to keep pace with the Chambers’ demands and the demands from
applicants and legal representatives. In June 2011, VPRS requested more time to submit 1,800 victim
applications to the Chamber in the Ruto case.’’In the Muthaura case, the same challenge arose in
relation to 550 further applications.” In both cases, the Chamber extended the deadline by 20
days.” While the Registry was in the end able to assess, for the purpose of completion, most if not all
the applications received, and transmitted complete applications to the Chamber, 1,700 applications
were deemed incomplete by the Registry in the Ruto case and never transmitted to the Chamber. In
September 2011, in the Bemba case, the Chamber approved VPRS’ proposal to submit applications
on a rolling basis in nine sets of 200-350 applications until 13 January 2012 (799 applications were

8 Decision on the treatment of applications for participation, Katanga & Ngudjolo (ICC-01/04-01/07-933), Trial Chamber I,
26 Feb. 2009. See also, Decision on the Registry Report on six applications to participate in the proceedings, Banda & Jerbo
(1CC-02/05-03/09-231), Trial Chamber IV, 17 Oct. 2011, para. 30.

# Second decision on issues related to the victims' application process, Gbagbo (ICC-02/11-01/11-86), Pre-Trial Chamber |,
5 April 2012.

%0 See, the recommendation of the VRWG to the 10th ASP session, Dec. 2011. It is striking that 4 years after a decision was
deferred pending submission of additional information on 16 victim applications in the Uganda situation and The Prosecutor
v. Kony et al, in February 2012, missing information had only been collected by the Registry with regards to 3 applicants.
See Transmission of consolidated applications including supplementary information, Situation in Uganda (ICC-02/04-190),
Pre-Trial Chamber Il, 29 Feb. 2012 and Transmission of consolidated applications including supplementary information,
Kony, Otti, Odhiambo & Ongwen (1CC-02/04-01/05-411), Pre Trial Chamber I, 29 Feb.2012.

o Report on activities and programme performance of the ICC for the year 2011, ICC-ASP-11/8, 4 May 2012, p. 51.

% Request for instructions on the processing of victims' applications, Ruto, Kosgey & Sang (ICC-01/09-01/11-144), Pre-Trial
Chamber Il, 24 June 2011.

% Request for instructions on the processing of victims' applications, Muthaura, Kenyatta and Ali (1CC-01/09-02/11-134),
Pre-Trial Chamber Il, 24 June 2011.

% Decision on the Registrar’s “Request for instructions on the processing of victims’ applications”, Ruto, Kosgey & Sang
(1CC-01/09-01/11-147), Pre-Trial Chamber II, 28 June 2011; Decision on the Registrar’s “Request for instructions on the
processing of victims’ applications”, Muthaura, Kenyatta and Ali (ICC-01/09-02/11-137), Pre-Trial Chamber I, 28 June
2011.
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pending by the beginning of September 2012).%> Over 1,700 victims were granted participatory status
only after the Prosecution had already concluded the presentation of its evidence and too late to be
considered for the purpose of appearing in person before the Court.”® While the sheer number of
applications received in Bemba has put a strain on all entities involved, in practice these victims were
deprived of their ability to participate, testify or present their views and concerns. Similar challenges
arose in the Mbarushimana case where 470 victims who applied to participate ahead of the deadline
set by the Chamber, were denied the opportunity to have their applications adjudicated. The VPRS
had informed the Chamber that limited human resources and the demands from other proceedings
would not make it possible for all applications to be transmitted to the Chamber by the set
deadline.”” The VPRS suggested that the Chamber “seeks the views” of the applicants as “other
victims” under Rule 93, rather than limiting participation in the confirmation of charges hearing only
to those victims granted status in the case. This proposal was dismissed, on the basis that it would
“operate to circumvent the system of victim participation and create a more limited form of
participation for all of the victim applicants in question.”®®

In Lubanga, 15 victims were granted participation status in February 2011 though they had applied in
early 2010. Seven victims were granted participation status as late as July 2011, when only the
closing statements of the trial remained.” In November 2011, VPRS asked for guidance from the
Chamber on how to proceed with regards to 27 applications for participation which, due to lack of
resources, it had not been able to process and file ahead of the closing arguments in the Lubanga
trial.'® These were applications that were initially incomplete, but rendered complete already by July
2011. On 27 January 2012, the Trial Chamber ruled that given that the evidence and the submissions
in the trial had concluded and the Chamber was in deliberation, the Registry should only transmit the
27 new applications for participation to the Chamber if/when sentencing and reparation proceedings
were to start.'”™ Despite the guilty judgment issued by the Chamber in March 2012, these
applications were neither transmitted to the Chamber nor ruled upon prior to the decisions on
sentence and reparation principles.

The VPRS has stressed that in 2011 and 2012, the shortfall in staff capacity to process all of the
applications received from victims had required the section to “prioritize the work according to the
progress of judicial proceedings,” and that ”a backlog exist[ed] in some situations.”*® It has also
indicated that, as a result of this severe understaffing, the Registrar had to allocate additional

% Decision setting a timeline for the filing of observations on pending victims' applications, Bemba (1CC-01/05-01/08-1726),
Trial Chamber I, 9 Sept. 2011, p. 3 and Report on the Activities of the Court (covering the period 1 Oct. 2011 to 15 Sept
2012), ICC-ASP-11/21, 9 October 2012 para 19.

% The Prosecutor concluded its evidence in March 2012. 1377 victims were granted participatory status in May 2012 while
another 331 were granted participatory status in July 2012. See Decision on 1400 applications by victims to participate in
the proceedings, Bemba (1CC-01/05-01/08-2219), 21 May 2012, and Public redacted version of "Decision on the tenth and
seventeenth transmissions of applications by victims to participate in the proceedings", Bemba (1CC-01/05-01/08-2247), 19
July 2012.

97 Proposal on victim participation in the confirmation hearing, Mbarushimana (ICC-01/04-01/10-213), Pre Trial Chamber |,
6 June 2011.

% Decision on the "Proposal on victim participation in the confirmation hearing", Mbarushimana (ICC-01/04-01/10-229),
Pre-Trial Chamber I, 10 June 2011, p. 5.

% Redacted version of the Decision on the applications by 7 victims to participate in the proceedings, Lubanga (ICC-01/04-
01/06-2764-Red), Trial Chamber I, 25 July 2011.

100 Request for instructions on victim's applications for participation and reparations received by the Registry, Lubanga (ICC-

01/04-01/06-2817), Trial Chamber |, 2 Nov.2011.

% Order on the applications by victims to participate and for reparations, Lubanga (ICC-01/04-01/06-2838), Trial Chamber

1,27 Jan. 2012.

192 pdvance version of the Proposed Programme Budget for 2013 of the ICC, ICC-ASP-11/10, 13 August 2012, para 433.
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resources to the Section during 2011 and 2012 for urgent staffing needs, in order to enable the
section to meet the demands of all Chambers. Finally, the section also undertook a pilot project in
which seven contractors were hired for six months at €1,000 per month each, to carry out intensive
processing of victims applications, particularly in the Bemba case.'®

The development of the first phase of VPRS’ database for processing victims’ applications has now
been completed. However, the database does not yet allow application data entry and legal analysis.
Furthermore, VPRS field staff and other sections do not have access to it."® It is also not clear
whether the database would be readily usable for collective applications which have begun to be
implemented in the Gbagbo case and could possibly be implemented in other situations and cases.
Funds to enable the further development of the database have been requested in the 2013 budget.
This should be considered as an urgent priority.

At the same time, considering the current expectations of Chambers in terms of analysis of the
substance of the applications, it is evident that a well-functioning and scalable database must be
complemented with additional resources. Time and resources could also be saved by the provision of
"complete” applications. The Court reported that in 2010, only 66% of applications evaluated were
properly completed.'® In 2011, while 90% of applications received from the Central African Republic
were properly completed, this was the case for only 40% of the applications coming from the DRC
and 50% of the Kenya applications.’® Improving the quality of the assistance provided to victims at
the outset (currently provided by “intermediaries” — mainly local organisations with very limited
resources) may increase efficiency. Training and supporting intermediaries, if complemented by the
necessary resources, should significantly reduce front-end problems in the application process.

1.4 Strain on the Parties and the Chambers

In addition to the clear impacts on victims and on the VPRS, the processing and examining of a large
number of applications requires considerable efforts by the Court as well as by defence counsel,
potentially adding to the length of proceedings and the preparatory work of parties.

This time strain is most evident in relation to the parties’ consideration of whether an applicant
satisfies the test for being considered a “victim” pursuant to Rule 85. In practice, Chambers have
relied almost exclusively on the Registry’s own reports to determine whether the test they
formulated for determining “victim” status is satisfied. However, this report, which synthesises all
the information from the application forms, is only available to Chambers. Redacted victim
applications are shared with the Prosecution and the Defence for their observations. In
Mbarushimana,* Ruto,"® and Gbagbomg the relevant pre-trial Chambers decided that the
Prosecution should receive unredacted victim applications, the Defence should receive redacted
versions and the Common Legal Representatives representing victims received both redacted and

103 Ibid, para 433.

1oa Ibid, para 444.

105 Report on programme performance of the ICC for the year 2010, ICC-ASP/10/16, 5 July 2011, p. 38.

106 Report on activities and programme performance of the ICC for the year 2011, ICC-ASP-11/8, 4 May 2012, p. 51.

197 pecision requesting the Parties to submit observations on 14 applications for victims’ participation in the proceedings,

Mbarushimana (1CC-01/04-01/10-181), Pre-Trial Chamber I, 24 May 2011.

1% Decision on Victims’ Participation at the Confirmation of Charges Hearing and in the Related Proceedings, Ruto, Kosgey
& Sang (ICC-01/09-01/11-249), Pre-Trial Chamber II, 5 Aug. 2011.

199 sacond decision on issues related to the victims' application process, Gbagbo (ICC-02/11-01/11-86), Pre-Trial Chamber I,

5 April 2012.
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unredacted versions. In contrast, the Trial Chambers decided not to share the unredacted versions
with the Prosecution, based on the principle of equality of arms.'*° Thus, while the Chambers benefit
from the Registry’s preliminary analysis and assessment of applicants’ victim status, the Prosecution
and Defence are only able to consider each individual victim application, requiring them to
independently assess the completeness of the forms, the presentation of identity documents, etc.
Recently, this has involved providing observations on hundreds of applications within a very short
time frame, usually two weeks.'! The most common objections from the Defence have concerned
incomplete forms, concerns over redactions in the description of events,"*> anonymity of the
applicants,™® the large number of applications, and also the insufficient identification of alleged
perpetrators in the description of events.'** Equally, the Prosecution has regularly pointed to
insufficiencies in the information presented, incomplete forms and incoherencies.

Undoubtedly, the lack of clarity with respect to the interpretation of Article 68(3) of the Statute led
to litigation on the process of submitting, evaluating, and adjudicating applications to participate in
proceedings, as well as numerous rulings on appeal. With the growing jurisprudence however, many
aspects are now relatively settled and therefore the argument that victim participation pursuant to
Article 68(3) necessarily results in extensive litigation is not necessarily well-founded going forward.
On the other hand, the requirement that each application is individually adjudicated, which is
discussed more fully below, may well continue to contribute to delays, unless a more
administratively efficient process may be found which satisfies judges’ needs for certainty and
respects the rights of the defence.

In this respect, the different Chambers have not accepted any defence arguments contending that
victim participation as enshrined in article 68(3) is in and of itself prejudicial to defence interests. In
addition, other commentators have reiterated the principle in article 68(3) confirming that “there is
nothing prejudicial per se to the rights of the accused in allowing victim participation in international
criminal proceedings, provided that some fundamental principles of due process and fair trial are
respected and granted primacy over any other potentially conflicting interest.”**

M0 geq, e.g., Decision on the Registry Report on six applications to participate in the proceedings, Banda & Jerbo (ICC-

02/05-03/09-231), Trial Chamber IV, 17 Oct. 2011, para. 36 ; Decision inviting the parties' observations on applications for
participation, Lubanga (1CC-01/04-01/06-1308), Trial Chamber I, 6 May 2008, para. 30; Decision on the treatment of
applications for participation, Katanga & Ngudjolo (1CC-01/04-01/07-933), Trial Chamber Il, 26 Feb. 2009, para. 53.

1 Eirst Decision on Victims’ Participation in the Case, Situation in Kenya (1CC-01/09-02/11-23), 30 March 2011, para. 22.

12 See, e.g., Response on behalf of Mr.Ruto and Mr. Sang to the First transmission of redacted applications to participate in

the proceedings, Ruto, Kosgey & Sang (1CC-01/09-01/11-102), Pre-Trial Chamber II; Decision on the 138 applications for
victims’ participation in the proceedings, Mbarushimana (ICC-01/04-01/10-351), Pre-Trial Chamber |, 11 Aug. 2011.

m Response on behalf of Mr.Ruto and Mr. Sang to the First transmission of redacted applications to participate in the

proceedings, Ruto, Kosgey & Sang (ICC-01/09-01/11-102), Pre-Trial Chamber II, 3 June 2011.

14 See, e.g., Decision on the 138 applications for victims’ participation in the proceedings, Mbarushimana (ICC-01/04-

01/10-351), Pre-Trial Chamber I, 11 Aug. 2011., at para. 31.

g Zappala, "The Rights of Victims v. the Rights of the Accused’, Journal of International Criminal Justice 8 (2010), 137-

164, p. 139.
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2. Possible reforms to the victim application process

2.1 Strengthening the existing system (minimal structural changes)

In consideration of six years of judicial decisions and practice, a number of recommendations can or
have been made to make the current victim application process more efficient, without significantly
affecting the procedures that different Chambers have put into place. These fall into the following
categories and will be assessed in turn:

(1) strengthening outreach to victims;

(2) strengthening the quality of initial applications;

(3) enabling parties to see the Registry’s reports on victims’ applications;

(4) setting clear timeframes to anticipate processing requirements;

(5) avoiding duplicative decision-making and

(6) separating the application process for participating in the proceedings from
applications seeking reparations.

The Court has indicated in a recent report that it requires additional funding in order to address the
current processing backlogs and to maintain an efficient and effective system which operates along
the lines of the existing system."*® To some, the requirement of additional funds may signal that the
existing structure must be changed. This is not necessarily the case. A financially-driven reform
agenda is unlikely to produce the most effective results. Each option should be considered on its own
merits, financial considerations being only one of a number of objectives, the key one being to
develop a system of meaningful participation as anticipated by the drafters of the Rome Statute.

2.1.1 Strengthening outreach to victims

Effective victim participation is contingent on victims receiving information about the Court, the
proceedings and the outcomes thereof. The fundamental principle of open justice, namely that
“justice must not only be done, but be seen to be done” is as applicable and relevant to the ICC as to
any other court of law. Information provision is also crucial to make victim participation meaningful
and to clarify what victims may expect from the Court process. In the ICC’s revised strategy in
relation to victims, it stresses “a commitment to realise victims’ right to information related to the
Court, its activities and processes. The Court is committed to meeting victims’ need to understand
this information: tailoring it to the different cultures and circumstances of affected communities, as
well as with an awareness of different attitudes toward the ICC, the alleged crimes and justice in
affected communities.”*"’

Given the remoteness of the Court to victims and the challenges facing most victims of crimes
coming within its jurisdiction, field presence and related work on the ground are vital to ensure that
victims receive sufficient information about the Court and its processes. Thus, ensuring sufficient
budget for the outreach capacity of field offices is important to maximise the effectiveness of
outreach to victims and affected communities. In this regard, it is noteworthy that the PIDS budget,
which includes numerous other functions as well as outreach, has never reached above 3.5% of the
Court’s overall budget.™® The figure includes outreach activities to affected communities (more than
50% of the amount is “situation related”), but also public information, library, visits to the Court, etc.
It does not include VPRS activities when meeting with intermediaries, applicants and participating

e See, ICC, Report on the Review of the System for Victims to Apply to Participate in Proceedings, 24 September 2012,

paras. 22, 24-25.

17 cc Revised Strategy in Relation to Victims, 28 May 2012, para. 15(b), on file with REDRESS.

183 2 9% in 2010, 3.3% in 2011 and 3.4% forecast for 2012.
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victims. VPRS’ costs amount to 1.6% of the Court’s total expenses in 2010"*, in 2011 it was 1.3% of
the budget and in 2012, 1.5%."%° PIDS and VPRS have 13 and 8 field staff respectively, in Uganda, the
DRC, Kenya and CAR to deal directly with the affected communities for purposes of outreach.

It is essential that the budget for field outreach be preserved, if not enhanced. While the outreach
budget has not increased significantly in relation to the rest of the Court’s budget, the budget for
outreach, similar to that for legal aid, has almost consistently been a target area for the ASP’s
Committee on Budget and Finance, with the recurring question whether outreach should be seen as
a core activity of the Court, or whether it could be financed with alternative means."** The challenge
can be demonstrated by the debate around outreach in situations under preliminary examination.
Communication in situations under preliminary examination was included in the Court’s revised
Strategy on Victims presented informally in the summer of 2011."** Despite recent ASP statements to
the contrary and the obligations to provide information to victims and affected communities as set
out in the ICC Statute and related rules, States’ reaction to the draft document and to such early
outreach intervention was described as follows:

[m]any States expressed concern that the current formulation of the objective
referring to communication to all victims including in situations under preliminary
examination was too far-reaching and not realistic.'*

Also important is the need for sufficient planning and coordination amongst all those with the
mandate and obligation to inform victims and wider communities. While the Public Information and
Documentation Section (PIDS) is responsible for most of the ICC’s public information and outreach to
affected communities, including victim groups, the Office of the Prosecutor and VPRS have related
responsibilities. For instance, the Office of the Prosecutor is obliged to consult, inform and notify
victims when seeking authorisation to initiate an investigation or when deciding not to initiate an
investigation or prosecution. The Victims’ Participation and Reparations Section has the obligation to
ensure that standard application forms are available to victims, groups of victims, or
intergovernmental and non-governmental organisations, which may assist in their dissemination and
to notify participating victims of proceedings before the Court, including the dates of hearings and
any postponements thereof, and the date of delivery of the decision, as well as of request,
submissions, motions and other documents relating to such request, submissions or motions.
Furthermore, the Registry is obliged to take necessary measures to give adequate publicity to the
decision to hold a confirmation of charges hearing and otherwise at the request of the Chamber, and
to give adequate publicity of the reparations proceedings, to the extent possible, to other victims,
interested persons and interested States.

While it is clear that coordination exists in practice and that VPRS is actively involved in PIDS
activities, it seems that at the strategic level, the question of how and when PIDS activities can and
should contribute to effective and meaningful victim participation is not yet sufficiently developed.
For instance, there is an absence of references to victim participation in the Court’s “Report on the
Public Information Strategy (2011-2013)”*** and in the description of PIDS’ work in the most recent

119 £1,617,900 of €104,596,000, Report on budget performance of the ICC as at 30 June 2011, ICC-ASP/10/11, 17 August

2011, p. 58.

120 Proposed Programme Budget for 2013 of the International Criminal Court, ICC-ASP-11/10, 13 August 2012, p.127.

121 gee, e.g., Report of the Committee on Budget and Finance on the work of its 17th session (“CBF 17" Session Report”),

ICC-ASP/10/15, 18 Nov. 2011, para. 25.

122 Report of the Bureau on victims and affected communities and Trust Fund for Victims, ICC-ASP/10/31, 22 Nov. 2011.

123lbid., para. 15.

124 Report of the Court on the Public Information Strategy 2011-2013, ICC-ASP/9/29, 22 Nov. 2010.
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“Report on the activities of the Court” submitted to the eleventh session of the Assembly of States
Parties.'® It is therefore welcome that in the recent discussions around the revised strategy relating
to victims, performance indicators of outreach activities are more closely linked to the participation
of victims in the proceedings. However, it does not demonstrate how the different stages of the
proceedings impact on timing and planning of outreach activities and vice versa.

2.1.2 Strengthening the quality of initial applications

One of the challenges with the current victim application process is the high number of faulty initial
applications. The current Standard Application Form was adopted by the Presidency in 2010 and was
reduced from 17 to 7 pages following significant insistence by civil society groups.*® It now enables
victims to apply to participate in proceedings and to apply for reparation in a single form, however,
the form is available only in English and French despite calls for it to be translated into Arabic in view
of the Darfur and Libya situations and cases before the Court. The Standard Application Form is
available on the internet, at field offices, outreach events and from intermediaries.

The jurisprudence requires VPRS to submit “complete” applications to Chambers for their
consideration.’”” The legal aid scheme of the Court does not currently provide financial assistance
until victims have been recognised and granted victim status by the Court. Thus, the scheme does
not provide support to complete applications or obtain the necessary supporting documentation. In
some instances, such as the Situation in Central African Republic, the Office of Public Counsel for
Victims fulfilled this role, and in recent practice the OPCV has been assigned by Chambers to
represent unrepresented applicants known to the Court until their status has been determined.'*®
Until a recent decision from the Pre-Trial Chamber in the Gbagbo case instructing VPRS staff to assist
applicants wishing to fill out a group application form,'” VPRS had provided only limited direct
assistance to applicants to fill out the relatively complex forms, but had sought to provide training to
intermediaries and support to lawyers as a means of reaching victims indirectly.

Once applications have been sent to VPRS, its staff sometimes meet victims or intermediaries to seek
information “in order to ensure that such application[s] contain, to the extent possible, the
information [required] before transmission to a Chamber.”*** Given the limited VPRS field presence,
and the extensive reliance on local intermediaries to assist victims to complete forms, incomplete
application forms have constituted one of the main challenges to victim participation so far.
Obtaining missing information is time consuming for the Court as well as victims and intermediaries.
Investing in better initial completion of the forms would provide significant savings overall.

Given the obligation of VPRS to assist victims and groups of victims,™" it is incumbent upon it to
obtain the missing information, either through its own intermediaries, or where a legal

125 Report on the Activities of the Court (covering the period 1 Oct. 2011 — 15 Sept. 2012), ASP-11/21, 9 October 2012.

126 Available from the Court’s website under “Structure of the Court”, “Victims” and “Forms”: http://www.icc-

cpi.int/NR/rdonlyres/48A75CFO-E38E-48A7-A9E0-026ADD32553D/0/SAFIndividualEng.pdf.

127 Eor what constitutes a ‘complete’ application according to established jurisprudence, see discussion in REDRESS, Justice
for Victims, the ICC’s Reparations Mandate, May 2011, p.37.

128 The Prosecutor v Banda & Jerbo [Situation in Darfur], Notification of appointment of common legal representatives, 14

Sept. 2011, ICC-02/05-03/09-215.
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representative has been selected, through the legal representative, assuming that the necessary
financial and logistical support is afforded to the legal representative to undertake this work. VPRS
should formulate strategies to ensure that missing information is collected expeditiously and identify
the necessary resources needed. This might involve considering the possibility to base more of its
staff in the Court’s field offices in order to allow closer and constant interactions with relevant
groups. VPRS 