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1. INTRODUCTION

Sexual violence is the most pervasive form of violence in many of the conflict -ridden
countries in Africa and continues to remain so, through various post -conflict stages even
after the conflict has ended. Violence, particularly of a sexual nature and against women,
that was characte ristic of a prolonged conflict, comes to be accepted as the norm and part
of the culture more so than it was prior to the conflict.

1.1 What is sexual violence?

Sexual violence - though understood primarily as physical violence of a sexual nature such

as rape - is an attack on the sexuality of the victim that may or may not involve physical

attack. It includes sexual harassment, sexual exploitation, sexual abuse, sexual assault or

other behaviour of a sexual nature without the consent of the victim. Silen ce or failure to

say 6nod does not imply consent. Stripping of
certain forms of clothing, to urinate in public are examples of violence of  a sexual nature

or violence that the victim perce ives to be of a sexual nature.

1.2 Prohibition and Accountability for Sexual Violence

National legal systems and institutions offer women different avenues of justice for sexual
violence, albeit with limited or difficult accessibility. However, the prohibition on sexual
violence is often limited to rape in many national legal systems. Moreover, rape is most of
the time understood as an offense against morality and not as a crime against the bodily
integrity of a woman. Other form s of sexual violence are often understood and articulated
in the law as an outrage upon the modesty of a woman or against her dignity.

There have been significant developments in international law moving away from
understanding sexual violence as a crime against the dignity of a woman, to an invasio n or
an attack on the body of a person. Such developments are yet to be incorporated in the
national laws of many countries around the world, including Africa.

I n the meantime, victims of sexual vi ol ence,
work within what may be a restrictive definition of sexual violence available in national
| aws. Wo mends gener al experience with access

impediments ranging from lack of knowledge, awareness or resources; the distant locat ion
of the courts, non -existence of medical or forensic facilities and the gender bias of the
officials in institutions of justice. Additionally, the general lack of support to victims of
sexual violence from the family, community and society does not mak e the pursuit of
justice among the first response s of a woman victim of sexual violence.

1.3 Why Justice t hrough a Legal Process?

Throughout the world, the number of women experiencing rights violation s is far more than
the actual number of women filing reports of violations or bringing complaints before the
national courts. Women are also under -represented in bringing complaints before regional
and international treaty bodies. @ The proportion of cases brought is even lower in the
specific context of viol ence against women generally and sexual violence in particular. For
example, of the 31 cases decided between January 2007 and May 2009 by the United
Nations Committee Against Torture, women were the principal complainant s in only two
cases. There have been more cases by women under the torture prohibition claiming non
gender-specific torture than gender -related harms® such as sexual violence. The overall
gross underutili sation of legal processes by women to address all forms of violations, and
specifically gender -related ones, needs to be remedied.

It is often argued that given the general difficulties in accountability for sexual violence,
victims, particularly in conflict situations, are better off seeking social ju stice by

'!Edwar ds, A, gadsvWoménemdcer al nt ernati onal Human Ri gPnesssNew a w, 0
York, 2011, pp.123-124.
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participating in demands and processes that deal with the larger social issues such as

reconstruction and development. The idea is that these processes benefit society as a

whole and may help change gender biases and attitudes in the long run. Wh ile such other

forms of justice are as important, justice through the legal process is among the only

response to sexual violence that institutionally acknowledges the seriousness of sexual

violence, validates awomands suffering and imedrhadn wosthy efs i t as
condemnation, accountability and a remedy.

1.4 The Manual

National constitutions, legislation and judicial institutions in various countries offer a host

of rights, the violation of which give srise to a remediable legal action. Wher e conflict has
destroyed or significantly impaired existing legal systems and institutions, there is an
opportunity to build new ones that are compliant with international human rights standard s
and the developments in international humanitarian and crimin al laws. Countries like the
Democratic Republic of the Congo (DRC), Rwanda, Burundi and Kenya are among those that
have adopted new constitutions, made significant reforms in their national laws and
strengthened their enforcement agencies to improve the prospects of accountability for
crimes during conflict. Other Sates rely on their existing laws, systems and institutions,
lacking as they may be with regard to their compliance with international human rights
standards.

This Manual examines the differe nt legal options available to a victim/survivor of sexual
violence or a rights group on her behalf. Although these legal options serve the overall goal
of justice, they have different requirements of documentation, need different level s of
victim participa tion and focus on a specific aspect of the remedy. In some national laws, a
victim cannot choose from among the legal options as the choice is made for her by the
State. For example, in some countries an investigation and prosecution begins as soon as
the police come to know of a murder; finding a rape victim or knowledge of a rape  sue
motto triggers an investigation and prosecution. In other national legislation, the action
depends on the victim/survivor who may choose not to initiate a criminal proceedi ng but
file for a remedial action in civil courts. In yet others, the civil courts depend on a prior
criminal finding of guiltto  proceed with the award of any civil or related remedy.

This Manual aims to provide an overview of the legal options available to women to pursue
justice for sexual violence and discusses the legal strategies that influence the choice of
any given option. The overview of the legal options at the domestic level are provided by
laying out laws and systems typical of the t hree broad types of legal system in Africa dthe
common law system, the civil law system and Islamic law. For options at regional and
international levels, the manual lays out the basics of various regional and international
human rights mechanisms and the instruments applying international humanitarian and
criminal law. From a discussion of the practical possibilities or impediments at the
domestic level; the decisions of the regional and international human rights mechanisms;
and the judgments of the re gional and international courts and tribunals emerge strategies
that women and victims of sexual violence may employ in their pursuit of justice, with
varying degrees of potential success.

1.5 The Purpose and Objectives of the Manual

The overall purpose of this Manual is to eliminate the knowledge gap about strategies
women may adopt to seek justice for sexual violence. It is also to encourage women to use
and exhaust all available avenues of justice within their domestic legal system and, if these
systems fail them, to explore bringing complaints under regional or international
mechanisms. The exercise is undertaken with the understanding that these systems and
mechanisms have their limitations and are flawed in their structure or their ability to
provide justice to women. Accordingly, the different legal strategies for justice may not be
available to all women, may not be accessible by all women, may not provide immediate or
effective remedy and/or may have other limitations and constraints. Advocacy fo r law
reform, ratification of regional or international treaties and/or general national compliance

with international human rights standards with regard to sexual violence take on an added

2 INTRODUCTION REDRESS



significance in such situations, an exploration of which also form s a part of th is Manual.
The specific objectives of the Manual are as follows:

1 to document legal options available that address the issue of justice for sexual
violence at the domestic, regional and international level;

1 to study the possibilities and limitations of justice at the national level, the
decisions of the regional and international human rights mechanisms and the
judgments of the regional and international courts and tribunals;

1 from the study of possibilities and limitations, decisions and j udgments, to explore
and identify possible legal strategies that could be employed for justice to
victims/survivors of sexual violence;

1 to outline the applicability, advantages and limitations of the legal strategies;

1 to provide relevant precedents of su ccess of each of the legal strategies and an
analysis of where the strategy failed; and

9 to discuss advocacy options where employing legal strategies is not an option .

1.6 The Structure of the Manual

The first substantive section of the Manual (Section 2) is on domestic processes of justice.
It lists the different possible avenues of justice in three legal systems broadly found in
Africa 0 the common law system, the civil law system and the Islamic law system. The
possibilities and limitations of justice fo r sexual violence are examined using examples of
laws and institutions of justice in Uganda, Democratic Republic of the Congo and Sudan asa
typical model of each of these legal systems. Also discussed is the relative advantage, if
any, of any one legal o ption over another.

Section 3 is on the admissibility criteria for bringing complaints to regional or international
human rights mechanisms. The criteria are explained by reference to decisions of the
treaty bodies on admissibility issues. One of the key admissibility issues that are often
raised by the respondent State is that the complainant has not exhausted domestic
remedies. This criterion is of particular concern for women victims given that domestic
remedies are often not responsive or are inaccessible to women raising gender -related
violations. Understanding the basics of the rule of exhaustion of domestic remedies and its
interpretation and application is central to raising complaints of sexual violence at the
regional and international level s.

Sections 4 and 5 examine the possibility of bringing complaints of violations to regional and
international human rights treaty bodies. Since the Manual is about litigation strategies for
sexual violence in Africa, African regional treaty bodies, including their various provisions
that could be used for litigating claims of sexual violence and their decisions that may
impact on cases of sexual violence are the focus of the study. The decisions and judgments
of European and Inter-American human rights bodies and courts are used to examine
precedents that may have an influence on the African mechanisms. Similarly, the
international human rights instruments with provisions to address gender -related violations
are examined along with some of the relevant decisions of their respective tre aty bodies.
The decisions and judgments are analysed with the objective to explore their potential to
address sexual violence.

Possibilities of addressing sexual violence under international humanitarian and criminal
laws are the focus of Section 6. W hile providing information on the articles that relate to
addressing sexual violence in the Geneva Conventions and the Rome Statute of the
International Criminal Court, this Section explores the judgments of international courts
and tribunals that address sexual violence. An analysis of the judgments that apply the

REDRES$ INTRODUCTION 3



laws, rules and principles of the Geneva Convention s and the Rome Statute provides a
glimpse on the potential or limitation of successfully using these instruments.

The concluding sectionofth e manua l (Section 7) discusses the spe
the 6whydé of the | egal strategi es litplovadesaemaner ge fr om
exhaustive list of the documentation that may be required for raising the issue of sexual

violence at different forums of justice and addresses the question of strategic advantage of

using one legal option over another. The advocacy needs of women and victims for who m

none of the legal options are available or accessible is also raised with suggeston s on & how
tod wuse international human rights standards f
section pulls and links together all the previous sections in a manner that provides women

information and knowledge that is required to explore possibilities of  justice at all levels d

domestic, regional and international. The victims/survivors and the rights groups working

on their behalf in Africa and elsewhere, are already using some of the legal strategies

discussed in this Manual to pursue justice for sexual violence. The section provides a
comprehensive listing of all possible legal options and an analysis of their strategic

advantage.

or

1.7 Manual+

While the information in the document is and is meant to be a manual, the extensive listing

and gender-analysis of decisions and case law may indicate otherwise. A clarification
therefore is in order that the case law of different international human rights treaty

bodies, courts and tribunals are used as an analytical tool to guide victims and survivors,
humanright s and womends rights |l awyers to fully explor
the use of these mechanisms. Some of the cases are not directly about sexual violence but

are related in some form to litigating sexual violence. For example, decisions that  hold
Sates accountable for a failure to exercise due diligence to prevent torture or domestic

violence can be similarly used to argue Sate failure to prevent sexual violence. The
judgments that affirm sexual violence as torture provide arguments of how  torture
provisions may be used to litigate sexual violence nationally. And , decisions on
discrimination are discussed to show that sexual violence is a form of discrimination against
women. The analysis thus is used to serve the objectives of the Manual on the best ways of
6how tod6 go about I itigating sexual violence.

4 INTRODUCTION REDRESS



2. DOMESTIC JUSTICE PROCESSES FOR SEXUAL
VIOLENCE

In theory, there are often a host of different legal options a victim/survivor of sexual
violence may pursue at the national level. She could report an offence initiating a criminal
prosecution, bring a civil action for damages or reparations, file a constitutional case for
violation of fundamental rights or claim damages in applications before a quasi -legal
institution such as a national human rights commission for violation of her rights.

A brief understanding of what these options entail is discussed below:

Criminal prosecution:  Sexual violence, though often understood exclusively as rape, is a
crime in almost all the penal legislati ons in Africa.

Torture too is also a crime in many national laws. This may mean that it is possible to
report sexual violence as torture.  Though application of torture legislation to acts of
sexual violence is not common in national legal systems, th e recognition of rape as a form
of torture is established in jurisprudence at the regional and international levels, at least in
respect of acts carried out by State officials or in which the State did not take sufficient
steps to protect the victim fromt he crime (see sections 4, 5 and 6 below).

Reporting an incident of sexual violence to the police is usually all that is required to
initiate a criminal proceeding. Indeed, when a crime is recogni sed and prohibited in
national legislation, it is often trea ted as a crime against the Sate. The police therefore
have an obligation to act if they are made aware of the incident, even if no formal
complaint was filed.

Civil action : The victim/survivor may simultaneously or alternatively file a civil action
against the perpetrator or in some cases the responsible State, to claim compensation for
the infraction of sexual violence or torture. In some jurisdictions there is no need to file a
separate civil action. In such situations, civil claims form part of t he criminal procedure
and are determined after and on the basis of the judgment in the criminal case.

Constitutional cases and proceedings before NHRC: Constitutions of some countries
explicitly prohibit sexual violence as a violation of fundamental righ ts. National Human
Rights Commissions (NHRC) or other similar institutions have also adjudged sexual violence
and State failures to respond to it as a violation of human rights.

2.1 Justice under Different Legal Systems

In Africa, one of three differen t formal legal systems applies ¢&ivil law, common law or
Islamic law.

Local customs and traditions passed down orally from generation to generation have also
acquired the status of informal or quasi -formal laws in some African countries. However,

givenhow or al culture passed down through generations
corrupted?®, t he rul es and | aws derived from it t
arbitrarily. Mor eover, customs and traditions are
patriarchal values that prioriti se wo mends trrod ceist ioovnearl womends human
Justice from such a system is more inclined to o0e

values that deny women t hei ?Therdfoehwhile manaywbnmem t han s ec
approach these informal systems for justice, these systems fall beyond the scope of the
Manual.

2 However, in many countries, marital rape is not explicitly covered under domestic laws relating to rape and
other forms of sexual violence.

5Nainar, V, 6ln the Multiple Systems Wdmemwaligéndde200lA Uganda, Whi t't
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The justice process in each of the above three legal systems is examined below, using
examples of the process in a country that applies a given legal system. The examples are
used in order to demonstrate the possible litigation options available to women in each of

the legal systems and the ways in which women can access the systems. Accordingly, to
discuss the process in a civil law country, the laws a nd systems of the Democratic Republic
of the Congo (DRC) are used as an example. The process in a common law system is
discussed by reference to the laws and the legal system in Uganda. The process under
Islamic laws is discussed with the example of the laws and systems in place in Sudan.

However, it should be noted that the process in each of these countries is not necessarily
typical or representative of the legal system to which they correspond. Consequently, the
process in two African countries following a same legal system may be diff erent from each
other based on the differences in the internal legal codes, the constitutions or practice.

2.2 Criminal Proceedings

2.2.1 Proceedings in the Democratic Republic of Congo
i) Substantive Laws on Sexual Violence

In the DRC, Law no. 06/018* which entered into force in August 2006 has reformed the
Congolese criminal code as to sexual violence. The new provisions have hardened penalties
and broadened the definition of rape (article 170) in order to include both sexes, and all
forms of penetration (that is to say, penetration by sexual organs as well as by any object).
Moreover, the new law encompasses also under sexual violence: sexual slavery, mutilation,
forced prostitution, forced sterilisation, forced pregnancy, forced marriage etc. Law no.
06/019° has completed this reform by improving the criminal proceedings related to
prosecution for sexual violence.

The official capacity of the alle ged perpetrator is not a bar to prosecution. Sim ilarly, there
is no defence of 6 having foll owed ¢&is dnd tes of th¢ pena codel as
amended by the 2006 law on sexual violence).

Military Courts in DRC are competent for infractions committed by military personnel,
including sexual violence as defined in the penal code, °® as well as for the specific
infractions contained in the military penal code. ' Rape and torture as crimes against
humanity are covered by the military penal code and indirectly under war crimes
(violations of Congolese law that are not justified under the laws and custom of war). Only
military courts have competence to try serious violations of international humanitarian law.
The crimes of genocide, crimes against hum anity and war crimes were integrated within
the military Penal and Justice Code with the laws of 18 November 2002 2. Victims have the
possibility of acting as civil parties in these proceedings. Regardless of whether the crime
is under the penal code or military penal code, where the alleged perpetrator is from the
military, the case must be heard under military jurisdiction (as to which see further
below).

4 Law no. 06/018 of 20 July 2006 on sexual violence reforming the Congolese Criminal Code (Loi n° 06/018 du 20
juillet 2006 modifiant et complétant le Décret du 30 janvier 1940 portant Code pénal congolais), available at:
http://www.leganet.cd/Legislation/JO/2006/J0.01.08.2006.C.P.P..pdf

5 Law no. 06/019 of 20 July 2006 on sexual violence reforming the Criminal Proce dure Code (Loi n° 06/019 du 20
juillet 2006 modifiant et complétant le Décret du 06 aolt 1959 portant Code de Procédure Pénale Congolais),
available at : http://www.leganet. cd/Legislation/JO/2006/J0.01.08.2006.C.P.P.06.019.pdf .

% Code judiciaire militaire, art 76,
http://www.leganet.cd/Legislation/Droit%20Judiciaire/L0i.023.2002. 18.11.2002.pdf.

" Ibid.

8 Law no. 024/2002 of 18 November 2002 on the Military Penal Code (Code Pénal Militaire ) available at:
www.leganet.cd/Legislation/Droit%20Judiciaire/L0i.024.2002.18.11.2002.pdf _ and Law no. 023/2002 of 18"
November 2002 on the Military Justice Code ( Code Judiciaire Militaire ) available at:
http://www.leganet.cd/Legislation/Droit%20Judiciaire/L0i.023.2002.18.11.2002.pdf
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i) Procedures for non -military matters

A prosecution can be started by a victim of sexual violence, through an oral or written
complaint made to the judicial police officer (  officier de police judiciaire ) who (as opposed
to the ordinary criminal procedure) must refer it within 24 hours to the Public Ministry
officer ( officier du Ministére public ): the magistrat du parquet . The procedure can also be
started by the Public Ministry officer and/or the judicial police officer during their ordinary
missions to seek out violations and prosecute alleged perpetrators. Thus they can rely on
denunciations or infor mation emanating from multiple sources such as human rights NGOs,
the press and persons living in the area where the crime was committed.

The magistrate automatically requires the services of a doctor or psychologist in order to
assess the state of the victims and determine appropriate treatment.

The preliminary phase of investigation (enquiry at the level of the Public Ministry officer) is
required to be completed within a month before the Judge is sei zed of the matter.
Thereafter, the Judge has three m onths to rule on the case. The sexual violence law
provides that the victims shall be assisted by counsel. °

Article 74 (bis) of the sexual violence law provides that the judge or Public Ministry officer
seized by a case of sexual violence shall take appro priate measures to ensure the security,
physical and psychological wellbeing, dignity and respect of the private life of the victims
or any other person involved. In that regard closed hearings are provided if requested by
victims or the Public Ministry. *°

As opposed to the usual procedure under DRC criminal law, when the prosecution for sexual
violence is initiated by the Public Ministry ( action publique ) it cannot be stopped by a
compromise or settlement between the parties, nor by a transactional fine.

There are mobile courts in DRC for itinerant hearings that travel outside their main

jurisdiction but still within their geographical jurisdiction/limits. " The principle of mobile

courts is set out in article 67 of the COCJ (Code ddor gani sampétenca et de
judiciaire )** which provides for itinerant courts when necessary. Similarly, article 7 of the

Military Justice Code *®provides for mobile courts in times of war. **

° Law no. 06/019 of 20 July 2006 on sexual violence reforming the Criminal Proce dure Code (Loi n° 06/019 du 20

juillet 2006 modifiant et complétant le Décret du 06 aolt 1959 portant Code de Procédure Pénale Congolais,

Article 7 (bis):« L&di nstruction et | e prononc® du jugement se font dans u
lasai sine de | 0autégiuirta® tj utdoiuctieasi rlees phases de |l a proc®dure, | a v
conseil». available at : http://www.leganet.cd/Legislation/JO  /2006/J0.01.08.2006.C.P.P.06.019.pdf .

1 Law no. 06/019 of 20 July 2006 on sexual violence reforming the Criminal Proce dure Code (Loi n® 06/019 du 20

juillet 2006 modifiant et complétant le Décret du 06 aolt 1959 portant Code de Procédure Pénale Congolais,

Article 74 (bis) :« Ldof ficier du Minist re Public ou |le Juge saisi en mat.i
mesures nécessaires pour sauvegarder la sécurité, le bien-étre physique et psychologique, la dignité et le respect

de la vie privée des victim es ou de toute autre personne impliquée. A ce titre, le huis clos est prononcé a la

requéte de la victime ou du Ministére Public » ; available at :

http://www.leganet.cd /Legislation/JO/2006/J0.01.08.2006.C.P.P.06.019.pdf

“"Marcel Wetshdokonda Koso; 0T h-ailitirejnstice ané Hurnan rigRts: pruubgént ¢ of Congo
need to complete reformsoé; A review by Afri MAaP20Bnd The Open Soc
Johannesburg, South Africa; p. 4; Available at: http://www.afrimap.org/english/images/report/AfriMAP_DRC -

MilitaryJustice full EN.pdf .

12 Ordonnance-loi n°82-020 du 31 mars 1982 portant Code de I'organisation et de la compétence judiciaires. (JOZ,

n°7, ler avril 1982, p. 39), article67 : ¢sdi |l s | 6esti ment n®cessaire pour | a bonne a
cours et tribunaux peuvent siéger dans toutes les localités de leur ressort. »available at:
http://www.leganet.cd/Legislation/Droit%20Judiciaire/OL .31.03.82.n.82.020.htm#TITRE ler DE LORGANISATION

JUDICIAIRE

3 Loi n° 023/2002 of 18™ Novembre 2002 portant Code Judiciaire Militaire, article 7 : « en temps de guerre, la
haute cour militaire tient des chambres foraines en zones opérationnelles » ; Available at :
http://www.leganet.cd/Legislation/Droit%20Judiciaire/L0i.023.2002.18.11.2002.pdf

4 Loi n° 023/2002 of 18™ Novembre 2002 portant Code Judiciaire Militaire, article 29 : «Pour | dapplication des
p®nales et | dorganisation des juridictions militaires, |l e temps
la République pour la mobilisation des Forces Armées. Il prend fin au jour fixé par le Président de la République
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iii) Limitations and Challenges

Most victims who live in remote rural areas do not brin g a complaint of sexual violence.
Some of the suggested reasons are ignorance of the law, shame, rejection they encounter
from their own families and communities; fear of reprisals or of facing the perpetrator who
often is an O&official 8 (un homme en arme). In addition, traditional notions of gender
relations embedded in family laws requiring the wife to have the consent of the husband to
initiate a legal action ( code de la famille , art 448) also impact
ability to bring a complaint .

Despite the requirements of the law, the victim and witness protection regime in DRC is
almost non-existent. Moreover, apart from some military chiefs and low level soldiers who
have been arrested and prosecuted under the provisions of the Rome Statute of the
International Criminal Court (ICC) (since DRC is a monist Sate, the Rome Statute is directly
applicable), high level officials in the command structure are not prosecuted.

A worrying feature of the military justice system which greatly contribute s to impunity and
works against the independence of the judiciary is the hierarchical principle, which
requires that no military judge can hear a case where the accused is of a superior military
rank.

2.2.2 Proceedings in Sudan
i) Substantive Laws on Sexual V iolence

In Sudan, the criminal offence of rape and some forms of sexual violence (gross indecency)
have been recognised in each of the Sudanese criminal acts in force to date (1925, 1974,
1983 and 1991)*°

ii) Procedure to initiate a criminal case

A typical prosecution process for sexual violence involves investigation by the police and
prosecution by the Attorney General before criminal courts. Where the  alleged perpetrators
are officials, they may be tried before special police/security courts, pro vided their
immunity is lifted. In cases of physical injury ( gisas), victims may also bring private
prosecutions resulting, in principle, in prosecutions and trials where courts may impose

on

b6eye for an eyebd puni shment . Al ties)r may taccepe | vy ,

compensation (diya) and in such cases, the Sate may still impose discretionary punishment
knownast ad.zi r

iii) Limitations and Challenges

A series of shortcomings in law and practice have been identified as factors that contribute
to the lac k of protection of women (and men) and to impunity. Some of these are:

A Lack of clarity in the definition of rape, particularly in relation to adultery

A Lack of specificity of the rules on consent pertaining to rape

A Factors inhibiting victims from bringing complaints, such as:

- the prospect of facing counter -charges for adultery ( zina) or wrongfully
accusing someone of adultery where rape cannot be proved ( quadf);

- difficulties in securing timely and adequate medical examinations and
evidence; and

pour | a remise de | 0w AvwmiBEeasur pied de pai x.
http://iwww.leganet.cd/Legisla _tion/Droit%20Judiciaire/L0i.023.2002.18.11.2002.pdf

% The crime of rape is recognised in article 316 of the 1925 and 1974 Criminal Act, article 317 of the 1983 Criminal
Act and article 149 of the 1991 Criminal Act. The crime of gross indecency is recognised in article 319 of the 1925
and 1974 Criminal Act, article 319 of the 1983 Criminal Act and article 151 of the 1991 Criminal Act.
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- the absence of complaints procedures and f ac
at police stations

A The lack of programmes and/or procedural rules aimed at providing protection
to victims of rape and at avoiding re -traumatisation

A Evidentiary hurdles, such as the four male witness rule, which make a
conviction almost impossible unless the perpetrator confesses to the crime

A Immunity for officials accused of rape. *°

Thus, the laws in Sudan are such that a woman complaining of rape ma y well be prosecuted
herself for adultery. The evidentiary requirement of four male witnesses to  the rape again
may implicate the male witnesses in the rape itself or for failure to prevent the rape. Y on
the absence of proof, the alleged perpetrator may b e acquitted of the charge of rape but
still be prosecuted for gross indecency under article 151 of the Criminal Act. Gross
indecency however, oneither captures the heinous nature of rape nor provides for adequate

puni shifent 6.

2.2.3 Proceedings in Uganda

i) Substantive Laws on Sexual Violence

Ugandads Constitution provides that owomen shall b e
person wi¢Ar tmecnlée 33(1)) . Article 33(2) further p
provide the facilities and opportunities necessary to enhance the welfare of the women to

enable them to realise their full potenti al and ad
0 | a wudtyres, customs or traditions which are against the dignity, welfare or interest of

women or which undermine their stattis, are prohibit

Under the Penal Code,? acts of sexual violence against women in Uganda are legally

viewed as crimes against morality or honour, not as crimes against the physical and mental

integrity of women and girls. The definitions of rape, defilement, prostitution, and other

sexual offences fall under the Offences against Morality section of the Penal Co de Act. The

of fence of rape is defined as o0the wunl awful carnal
girl without her consent or with her consent, if the consent was obtained by force, threats

or intimidationé. Rape i s p?uandastdmated rape vitly lifet he deat h
imprisonment with or without corporal punishment. %

Uganda amended its Penal Code Act in 2007, expanding the definition of defilement
(unlawful sexual intercourse with a minor under the age of 18) to include boys as victims.

In addition, under Chapter 23 of the Act common assault and grievous bodily harm are
punishable as a misdemeanour, liable to imprisonment for five years.

23

%¥Ti me for Change: Reforming Sudands |REDRESYaadKCHRED,Navenibarpe and Se x
2008, p. 9. See workshop reports, UNMIS, The Law Reform for the Proseaution of Rape and other Sexual Offences,

5 July 2006 and UNMIS in cooperation with National Assembly & Women Center for Human Rights, Reform of Legal

Provisions of Criminal Law 1991 and Evidence Law 1994 on Violence against Women, 25 January 2007.

7 Ibid., p. 34.
18 bid.
Y561 candét afViooldepwstAgai®st Women in Uganda Continues Uncheck

International Publications 2010, available at: http://www.a mnesty.org.uk/uploads/documents/doc_20290.pdf .

20 penal Code with definition of rape available online at:  http://www.osall.org.za/docs/2011/03/Uganda___ -Penak
Code-Act-1950-Ch-120.pdf.

2 penal Code Act Chapter 120, Chapter XIV Offences Against Morality, Section 124.

2 penal Code Act Chapter 120, Chapter XIV Offences Against Morality, Section 125.
% The Penal Code Act (Amendment) Act 2007 replaced section 129 and Section 319, it also amended Section 286.
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i) Procedures

Prosecutions of a criminal nature including for torture or sexual offences such as rape are
under the remit of the Director of Public Prosecution (DPP). A victim/complainant would
ordinarily file a complaint with the police, following which the police undertake
investigations and gather evidence. The evidence is submitted to the DPP for prosecution.
Prosecution may be in the High Court for very serious off ences or in the Chief Magistrates
Court for other offences. While in the law, the punishments associated with rape or
attempted rape make it a serious offence, in practice, as seen below, there are numerous
challenges with regards to prosecution.

One may opt for a private prosecution and this entails preparation of a charge sheet
and requesting the court to issue a summons. The DPP however reserves the right to take
over the private pros ecution when deemed necessary.

iii) Limitations and Challenges

Initiating private prosecutions are problematic in torture cases or sexual offences because
of the lack of legislation on protection for anybody involved. Additionally, the complainant
bears the costs of investigation and evidence gathering as the police pla y no role in these
circumstances. There are however very few private prosecutions on sexual violence
because of the security risks involved.

In a discussion, Judge Kasule of the Magistrate Court in Gulu district of Uganda, listed the
following as among th e impediments to a successful prosecution of sexual assault:

1 The enforcement institutions do not spend resources to perform some of the
basic investigative functions such as visiting the crime scene, interrogation of
key witnesses, forensic testing and medical examinations of victims and
survivors. Poor investigation by the police is often the reason for acquittal of
offenders for lack of evidence.

91 Police or those related to the offender often intimidate the woman at the stage
of investigation to preve nt them coming to court and as such, the cases are
often compromised. ?*

2.3 Legal Action i n Civil Courts
2.3.1 Proceedings in the DRC

Survivors of sexual violence can file a civil action independent from the criminal
proceedings. To avoid inconsistent outcomes, criminal proceedings take priority. Civil
action for damages will be stayed (suspended) until the criminal court issues a final
judgment.

When an infraction is committed, there can be a penal or/and civil action which has the
effect that the victims can ask the criminal tribunal (  tribunal ré pressif) for reparation by
constituting herself civil party, joining the penal actioninit i at e d bmnistéré pbli® 6
(art 69 Congolese code of penal procedure), or she can wait for a judgment and use it in an
action before civil jurisdictions to claim reparation. The first option (civil party) is the most
common. Also, according to article 144 of the Congolese Civil Procedure Code, victims have
to pay to lodge such a complaint %°.

24 supra note 3, pps. 27-28.

% 7 mars 1960, Décret portant Code de procédure civile congolais ; Article 144 :« L or squ e, (é) 1e
fournit les éléments nécessaires a la rédaction de l'assignation, il consigne entre les mains du greffier la somme de
Z. 200,00 (zaires deux cents) au premier degré, et de Z. 300,00 (zaires trois cents) au degré d'appel » ; Available

at: http://www.leganet.cd/Legislation/Droit%20Judiciaire/Decret.7.03.1960.htm#TITRE IV
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2.3.2 Proceedings in Sudan

A civil claim for tort may be made before the civil courts. A  victim of rape may bring a
claim for reparation as a supplementary civil suit in the course of crimina | proceedings.® In
case of bodily injury, he or she may bring a claim for diya (blood money), which is,
however, meant to compensate for the bodily injury only and not for the rape. ~ ?’

In civil proceedings, a rape victim or his or her relatives can claim damages for tort, i.e.
trespass against the person, under civil law. ? Where the alleged perpetrator is an official,
a civil suit may be instituted against the Sate but a suit against the perpetrator itself can

only proceed if the head of the forces concer ned lifts immunity. *°

2.3.3 Proceedings in Uganda

While a civil claim is an option, most victims of violations committed by =~ Sate agents prefer
to file for compensation with the Human Rights Commission (see below). Sincetort claims
can be made against public officials alleged to have committed acts of torture as well as
against the State when the individual public official(s) cannot be identified,  *° survivors of
sexual violence can also explore this option where the alleged perpetrator is a public
official. In at least one High Court case (Gulu), damages were awarded to torture
survivors.®

2.4 Human Rights Commissions

In Uganda, the practice for justice in cases of sexual violence has been mainly to lodge civil
claims against the Attorney General before the Human Rights Commission with the
intention of recovering monetary compensation for the suffering inflicted on the victim. In
these cases the alleged perpetrator may never be known let alone punished individually.
Moreover, since the Commission primarily addresses human rights violation s by State
agents, it only has jurisdiction when the violation is by an officer of the State or when the
violation is defined as discrimination.

2.5 Violation of Constitutionally Guaranteed Fundamental
Rights

A right to be free from all forms of violence, particularly sexual violence, embedded in a

constitution is the highest form of protection available for violence against women at the

domestic level. It demonstrates that the State considers violence against wo men a serious

enough issue to include it as a fundamental right in the constitution and commits to protect

women against it. It provides victims and survivo
diligence responsibility to prevent violence against women and claim compensation from

the State for failure to do so.

The Constitutional Court of South Africa for instance, in the case Omar v. Government of
the Republic of South Africa and Others, ruled that a protection order against domestic

% Article 204 of the Criminal Procedure Act, 1991.
27 Articles 42-45 of the 1991 Criminal Act.
2 Article 153 (1) Civil Transaction Act, 1984.

2 Article 33 (b) of the National Security Forces Act, 1999, article 45 (2) of the Police Act 2008 and article 34 (2) of
the Armed Forces Act, 2007.

30 Action Against Torture 8A Practical Guide to the Istanbul Protocol for Lawyers in Uganda, R EDRESShternational
Rehabilitation Council for Torture Victims (IRCT), 2004, p. 17 .

%1 State of Pain: Torture in Uganda , Human Rights Watch, March 2004, Vol. 16 No. 4(A), p. 73.
%2 supra note 3, pp. 23.
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violence that included a suspended arrest warrant issued under section 8 of the Domestic
Violence Act did not amount to arbitrary deprivation of liberty. It held that the possibility

of the Act being manipulated and misused far outweighed its potential to afford protect ion
by the police to the victims of domestic violence. * In other words, the Court upheld,
reinforced and strengthened the due diligence role of the police in providing protection to
women victims of domestic violence.

The Court of Appeal in Nigeria, in the case of Mojekwu v Mojekwu, ruled that customary
law preventing females from inheriting property was discriminatory. The  Court held that
any form of societal discrimination on grounds of sex is unconstitutional and against the
principles of an egalitari an society.**

The DRC Constitution is unique in that it expressly prohibits sexual violence.  Article 15
provides for an express prohibition of sexual violence, and its second paragraph
characterises sexual violence as a crime against humanity when carried out in order to
destroy or destabilise a family or a group. ** Survivors of sexual violence therefore have an
additional avenue to pursue justice by filing for violation of constitutional rights. Ther e are
however no reported cases on the use of this provision or reports of the Sate being
challenged with violation of this fundamental right.

Where there is an explicit prohibition of torture but not sexual violence in the Constitution,
survivors may explore filing for violation of constitutional rights in the event the facts of
sexual violence meet elements of torture (which under most criminal laws will require that
it is committed by, or involves the consent or acquiescence of, a public or Sate offi cial).

Article 24 of the Constitution of Uganda prohibits torture and Article 50 gives the right to

file for compensation upon violation of any right or freedom guaranteed by the

Constitution. *® Drawing on precedents from international law and domestic p ractice such as

the constitutional case in South Africa cited above, it may still be possible to file for
constitutional remedies where the violence is not b
in its due diligence responsibility to take all measur es to prevent the violence and protect

the victim.

Sudan has a Bill of Rights, and victims could bring a case before the Constitutional Court
claiming violation of fundamental rights but no relevant prac tice to date has been
reported.

2.6 Possibilities and Challenges in the Domestic System

Despite the availability of multiple potential options for litigating sexual violence, justice
systems are often inaccessible to women or are hostile to their experience of violence.
Women therefore do not lodge compla ints or report the violence, which makes it difficult
to access regional or international mechanisms for justice.

The relatively innovative provisions in the laws in DRCin theory ought to be effective in the
prevention and punishment of sexual violence . The field reality however is different.
Customary compromises between the family of the victim and the family of the perpetrator
persist in many villages and even in some cities. This comes from a deeply rooted practice

33 Omar v Government of the Republic of South Africa and Others  [2005] ZACC 17, summary available at:
http://www.saflii.org/za/cases/ZACC/2005/17media.pdf and the judgment at:
http://www.saflii.org/za/cases/ZACC/2005/17media.pdf

34 Mojekwu v Mojekwu [1997] 7 NWLR 283, referred to in Non-Discrimination in International Law 8A Handbook for
Practitioners, 2011 Edition , Interights, London, p . 134.

% DRC Constitution, 18 February 2006, Article 15:« Les pouvoirs publics veillent ° 1 8®l i min
sexuelles. Sans préjudice des traités et accords internationaux, toute violence sexuelle faite sur toute personne,
dans | 6intention de d®stabiliser, de disloquer une famille et d

crime contre | ©6humgavaitalde ap uhtip://wvpnvepresiderdrdcicdici  onstitution.html .

% supra note 31, p. 15.
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in most Congolese tribes according to which the perpetrator of rape has to pay a dowry to
the family of the victim or marry the victim who can then end up as the second or third
wife of the perpetrator. Another major problem in the DRC is that, except where the
perpetrator is caught in the act, a medical expert report is often required for a conviction
for sexual violence despite the fact that there is nothing in Congolese law that requires a
medical certificate before there can be a conviction for rape. *' This report is difficult to
obtain in the context of DRC within a month after the rape, the time limit that the public
officer has to present the case before the judge. Doctors typically require remuneration
for their work and this cost has to be borne by the often impoverished victims. The
consequence is that many requests to doctors remai
transmitted to the judge who rules in favour of an acquittal, give n the lack of evidence.
Even in the rare cases where the doctor is paid on time, it can easily take 15 days for the
doctor to produce his report. When the officer of the Public Ministry receives it, he does
not have enough time to file additional procedur al documents, which would allow him to
transmit a complete file to the judge.

In Sudan, rape is defined as adultery resulting in potential complications when women
complain about rape. Applying Islamic law, the woman herself may end up facing ¢ harges.
The procedures require the victim to complete a particular police form that has acted as a
disincentive. Finally, where Sate officials are the alleged perpetrator, the official
immunity needs to be lifted first, which rarely happens in practice. There ha ve been some
reported prosecutions and trials for rape but such cases remain the exception.

There are ongoing efforts towards criminal la w reform in Sudan to change the definition of

rape and to remove elements of adultery from the definition. The Suda nese civil society

advocating for law reform are taking cues from Pakistan, where reform s in similar laws

have been introduced. The Protection of Women (Criminal laws Amendment) Act, 2006 in

Pakistan is oparticularly not eoffemaetofhrape ffomthe separ ati n
hadd offence of adultery ( zina) so as to enhance protection and combat impunity for rape

mor e ef f &%lhtheneanwhile, the Supreme Court of Sudan has a proactive role to

play in providing guidance and establishing jurisprudence with regard to de -linking the

definition of rape from the hadd provisions of adultery ( zina) . I n the Trial of N
Mustafa Ahmed, the Supreme Court held that sexual intercourse with a child constitutes

rape, which is not subject to the hadd evidentiary rules. The judgment however fell short

of extending it to non -consensual sexual intercourse between adults. *°

Higher Courts in the region have, on appeal, ruled on expanding and clarifying the
definition of sexual violence in the absence of explicit legislation on the matter. In Masiya
v Director of Public Prosecutions Pretoria and Another , the constitutional court in South
Africa held that the common law definition of rape though not unconstitutional, fell short

of the spirit, purpo se and objects of the Bill of Rights and therefore extended the definition

to include non -consensualpenile penetration of the anus of females. *°

In Uganda, there are several i ssues that i mpede women?id
Amnesty I nternational in their report titled 6éUganc
Justice for female victims of sexual and gender -based violence in northernUganda, 8 gi ves a

57 dJustice, Impunity, and Sexual Violence i n East ern Democr at iAll PaRyePprliaméniary of Congod,
Group on the Great Lakes Region of Africa and the Swedish Foundation for Human Rights; November 2008; p.20;

Available at:

http://www.saflii.org/za/cases/ZACC/2005/17.pdf

®Time for Change: Ref orming Sudands LEDRESShdKCHRED, Navembé&eape and Sex
2008, p. 28.

39 Supreme Court/Criminal Appeal 545/2000 (Tr i al of Mus a 6 a)bSuddn lsaw Jotirral 2008 available

at:

htt p://sjsudan.org/details.php?id=2348&lang=ar&target=p&title=%E3%CD%C7%DF%E3%C9:%20%E3%D5%DA%C8%20%E
3%D5%D8%DDY%EC%20%C3%CDY%E3%CF

0 Masiya v Director of Public Prosecutions Pretoria and Another [2007] ZACC 9, Summary of the judgment
available at: http://www.saflii.org/za/cases/ZACC/2007/9media.pdf and the judgment at:
http://www.saflii.org/za/cases/ZACC/2007/9media.pdf
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detailed account of such impediments. They range from lack of police and legal

protection, incompetence, hostility and indifference, difficulties gathering medical

evidence and frustrations with the slow court process. *! Despite these impediments, the

majority of the criminal cases in the courts of the Northern region are of sexual assault or

related cases. Judge Kasule says, 030 out of 50 c
defilement, rape or murder but connected wi t h some form of sexual assaul

Notwithstanding these challenges, it is important that women and survivors seeking justice
within their respective domestic legal systems build documentation on the outcomes and
experience of each of these judicial proc esses. Such documentation will allow survivors to
continue to advocate for addressing the challenges women experience in the process of
justice. In addition, it will have exhausted domestic remedies , opening avenues of
pursuing justice at the regional an d international level.

“9Uganda Doubly Traumatized, Lack of Access +thasedViolendei c e r

fo f ema
in northern Uganda, d Amnesty I|International, Al I ndex: AFR 59/00

42 Supra note 3, p. 22.
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3. ADMISSIBILITY AND EXHAUSTION OF DOMESTIC
REMEDIES

3.1 Admissibility

To access remedies beyond national borders, certain basic requirements need to be
fulfilled for the application or the petition to be declared admissible. The admissibility
requirements for complaints from individuals under most regional and international human
rights mechanisms are more or less the same. There are exceptions or differences, which
are discussed under the respective mechanismin sections below. Accordingly, an individual
complaint may be declared inadmissible on the following grounds:

1 The application is anonymous.

I The applicant is not the victim and has not obtained authorisation from the victim or
t he v ifanilytomdake a complaint.

I The application is about events which occurred before the treaty (and the individual
complaints procedure tied to it) entered into force for the Sate concerned. For
example, under Article 27 of the Convention Against Torture, that convention comes
into force (becomes applicable) 30 days after a Sate has ratified it. This means that if
State X ratifies the convention (and accepts the individual complaint procedure) on 31
March 2000, it will come into force for that Sate on 30 April 2000. The Committee
Against Torture can then only examine complaints which are about events which
occurred on or after 30 April 2000 (or, in certain circumstances, violations which took
place earlier but can be classified as ©6continui
beyond 30 April 2000).

I Thetime -limit for submission of an application has expired. As a general rule, the time -
limit begins to run from the time a final official decision is taken in the case. This could
mean the date of the incident where no remedy has be en sought (but see below for
exhaustion of domestic remedies), but in general it will mean the date of a decision not
to prosecute, a court judgment, the lodging of a petition by the victim to which no
response has been received, or some other such decision which represents the final step
in the process of seeking a remedy within the domestic system.

1 The communication is incompatible with the provisions of the relevant convention.

I The application is considered manifestly ill -founded or an abuse of the r ight of
submission. This is the only ground of inadmissibility on which the body concerned can
refer to the facts of a case. Itis assessed on a caseby-case basis, and is applied where
it is considered that the facts could not possibly reveal the violatio n alleged, therefore
being clearly an allegation without any basis for which the right of submission should not
have been used.

1 The facts of the case have already been examined under this or another procedure of
international settlement.

f Domestic remed ies have not been exhausted.*®

3 This highlighted section is tak en from: The Torture Reporting Handbook, Human Rights Centre, University of
Essex, Colchester, 2000, p. 79.
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3.2 Decisions on Admissibility

The admissibility criteria as listed above are clear and relatively self -explanatory. The
decisions of different regional mechanisms, particularly when States challenge admissibility
of any communication from their citizens, help further clarify how these criteria are
understood, interpreted and applied to cases before them.

Often, the first response of States with regard to a treaty body communication of an
alleged violation claimed by its citizen is to challenge the admissibility. The most common
ground on which Sates challenge admissibility is non -exhaustion of domestic remedies by
the applicant. But the basis could also be any of the above -mentioned admissibility criteria
i.e. non -applicability of the treaty obligation to the alleged event because it happened
prior to its ratification of the treaty or that the application is made beyond the permissible
time limitation. Some of the cases where States have raised admissibility issues on the said
grounds are discussed below:-

Not within time -limit : Most human rights mechanisms have a time-limit within which the

application has to be submitted after the last domestic remedy has been accessed and

adjudged. The ECOWAS Court however, asserted the inalienable quality of human rights

and that they therefore do not impose any time limitations. Although the case in question

did not concern the time -limit of submission of application after the last remedy had been

exhausted, it nevertheless addressed the question of when an application should be made.

The State in the case of Hadijatou Mani Koroua v. Niger , clai med o0that Hadijatou
not competent to bring the case as, by the time she had submitted it, she was no longer a

slave. The Sate had argued that by failing to submit her application while still a slave, she

had rendered i*Thin &CIOMAISI VCeodu.rt stated that o[i]t
t hat since human rights ar e i nherent t o t he h um
inprescriptible and satfeddaftgndi chot ati ono.

Continuing Violation : The Human Rights Committee (HRC) and other treaty bodies have
expanded the scope of the criteria for admitting applications related to events that
occurred prior to the entry into force for the State concerned of the individual complaints
procedure. In Lovelace v. Canada® the HRC held that communication of violations
committed prior to the date the Sate ratified the Optional Protocol, b  ut which continued
to have effects which themselves constitute a violation of the Covenant after that date, are
admissible. The extension of the remedy to continuing violations is significant as it can
open up possibilities for women to bring claims for pa st violence that is considered to be a
permanent or continuous violation. For example, in Szijarto v. Hungary the CEDAW
Committee ruled that forced sterili sation that occurred prior to the entry into force of the
Optional Protocol for the State Party was a continuing violation, and a communication on
that basis was held to be admissible. %

Burden of Proof : The HRC, in another case, further clarified that the burden of proof for a
showi ng of vicool naig shaved Batgeen the complainant and the Sate Party, in
acknowledgment that the latter has better access to specific information thereby balancing
power between the two parties. *®

Disparaging and insulting language : In its decision on admissibility in Zimbabwe Lawyers
for Human Rights/ Zimbabwe( ZLHR),the ACHPR statedinter alia that:

“Duf fy, Hediatos Mani&oroua v Niger: Slavery Unveiled by the ECOWAS Couii Human Rights Law
Review(2008), Oxford University Press, 2008, p. 8.

“® Ibid.

“6 Lovelace v. Canada HRC Comm. No. 24/1977 (30 July 1981). See alsoJ.L. v. Australia , HRC Comm. No.
491/1992 (28 July 1992).

47 Szijarto v Hungary , CEDAW Comm. No. 4/2004 (14 August 2006), para. 10.4; For a continuing pattern of violence
see A.T. v. Hungary (CEDAW Comm. No. 2/2003 (2005)), para. 8.5.

“8 Bleier v. Uruguay, HRC Comm. No. 30/1978 29 March 1982, para 13.3
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oin determining whether a certain remark is disparaging or insulting and
whether it has dampened the integrity of the judiciary, the Commission has to
satisfy itself whether the said remark or language is aimed at unlawfully and
intentionally violating the dignity, reputation or integrity of a judicial officer

or body and whether it is used in a manner calculated to pollute the minds of
the public or any reasonable man to cast aspersions on and weaken public
confidence on the administration of justice. The language must be aimed at
undermining the integrity and status of the institution and bring it into
disrepute... A balance must be struck between the right to speak freely and
the duty to protect state institution s to ensure that while discouraging abusive
language, the African Commission is not at the same time violating or inhibiting
the enjoyment of other rights guaranteed in the African Charter, such as in this

case, the right to freedom of expressioné.
InLi gue Camerounaise des Dr oi’tseAffiean Cotmissiomheld v. Camer o
that the Communication was inadmissible because of
O[ President] Paul Biya must respond to imnal mes again
neo-col oni al regi mebo, Oregi me of t o retcuwhiehr vgas , ogovern

considered insulting language.
In Darfur Relief and Documentation Centre v. Sudan , the complainant stated:

0o[tlhis Communication documents a situation of absolute misuse of government
authority and executive powers to inflict gross injustice and suffering among a
vulnerable segment of the Sudanese citizens. This situation is a classical
example of the absence of accountability of public officials and for th e lack of
proper administration of justice and the rule of law in Sudan 6.

The Respondent State objected to the statements made by the Complainant arguing not
that the language is disparaging or insulting but that it is improper to describe any
sovereign State as such. The ACHPR held that the language used in the communication is
not insulting or disparaging to the Government of Sudan and as such, was not contrary to
Article 56(3) (prohibition of use of disparaging or insulting language).

Non-Exhaustion of Domestic Remedies : In the course of determining admissibility, the
human rights mechanisms examine the communication to ascertain that the complainants
have exhausted domestic remedies. Failure to appeal a decision to higher courts 2 may be
regarded as a failure to exhaust domestic remedies. This is discussed further below.

3.3 Rule - Exhaustion of Domestic Remedies

Most human rights treaties require the State to provide an effective remedy for violations of
rights and freedoms and enact necessary domestic legislation that provides for preventive
measures, investigation and prosecution, and reparations to the victims and survivors. States
therefore have an independent and continuing obligation under international law to provide
effective remedies for all violations of rights and freedoms. °* An important prerequisite

49 Zimbabwe Lawyers for Human Rights v. Zimbabwe (ZLHR), (ACHPRCommu 284/2003) available at :
http://caselaw.ihrda.org/doc/284.03/view/

®Ligue Camerounaise des Dr o(AGHPR Coemu.66/9Ppavailedle at.. Camer oon
http://caselaw.ihrda.org/doc/65.92/view/.

! Darfur Relief and Documentation Centre v. Sudan, (ACHPR Commu. 310/05, para 40 available at :
http://caselaw.ihrda.org/doc/310.05/view/

%2 Law offices of Ghazi Suleiman v. Sudan, ACHPR Commu220/98, available at:
http://caselaw.ihrda.org/doc/220.98/view/

53 Reparation 8 A Sourcebook for Victims of Torture and other Violations of Human Rights and International
Humanitarian Law, REDRESS2003, p. 13.
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therefore to approaching regional or international human rights mechanisms for violations of
human rights including sexual violence is that the victim or survivor mus t have accessed all
available and effective remedies domestically and failed to achieve meaningful justice.

Typically, an application to a human rights treaty body would include details of the facts of the
violation, the rights violated, the steps the ap plicant has taken domestically to address the
violation and details of the unsatisfactory outcome of these efforts. The State in response
would either : dispute the facts, assert the validity/outcome of the domestic process and/or
claim existence of other r emedies that the applicant did not explore. Since it is the State that
often claims non -exhaustion of domestic remedies, the burden of proving so , lies with the
State.

The basics of what 6exhaustion of domestiane remedi e
such comprehensive documentation is reproduced in the shaded box within this section,

foll owed by the implications of the admissibility
rights treaty body mechanisms. Some of the treaty bodies have also issued c larifying

information on the admissibility requirement of exhaustion of domestic remedies or compiled

their decisions on it. Significant decisions of the different regional and international

mechanisms interpreting the rule are discussed below.

3.3.1 Basics about exhaustion of domestic remedies

Wh a t does O6exhaustion of domestic remedi esd mean?

Basically, it means that if a victim of a human rights violation wants to bring an individual
case before an international body, he or she must first have tri ed to obtain a remedy from
the national authorities. It must be shown that the Sate was given an opportunity to
remedy the case itself before resorting to an international body. This reflects the fact that
Sates are not considered to have violated their human rights obligations if they provide
genuine and effective remedies for the victims of actions of Sate officials, in recognition
that certain individuals may engage in unacceptable behaviour without the  approval of their
governments.

The international bodies do recognise, however, that in many countries, remedies may be
non-existent or illusory. They have therefore developed rules about the characteristics
which remedies should have, the way in which the remedies have to be exhausted, and
special circumstances where it might not be necessary to exhaust them.

What kind of remedies must a complainant have exhausted?

A complainant must have exhausted any remedy (whether judicial or administrative in
nature) which is:

1 Available : the remedies exist and the victim (or someone else on his or her behalf) is
able to use them without restrictions;

Effective : it is possible for the remedy to be used successfully;

Adequate : the remedy is able to provide suitable redress for the complaint - for
example, if an individual was about to be deported, a remedy which could not suspend
the deportation would not provide suitable redress.

f
|l

If the existing domestic remedies do not fulfil these criteria, a victim may not have to

exhaust them before complaining to an international body. However, the complainant needs

to be able to show that the remedies do not fulfil these criteria in practice, not merely in

the opinion of the victim or that of his or  her legal representative. For example, it might be

necessary to be able to show that no person alleging torture who has ever used a particular

remedy has ever been granted compensation. If there is any doubt as to whether a remedy

is effective, the complainant should at least be able to show that an attempt w  as made to

use it. Further more, if the remedy has become unayv
fault (e.g. where the complainant has failed to respect the deadline for making an appeal,
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so that the appeal procedure becomes unavailable), this would not normally be accepted as
a justification for non - exhaustion of the remedy.

If a complainant wishes to argue that a particular remedy did not have to be exhausted
because it is unavailable, ineffective or inadequate, the procedure is as follows:

1. The complainant states that the remedy did not have to be exhausted because it is
ineffective (or unavailable or inadequate) - this does not yet have to be proven

2. The Sate must then show that the remedy is effective

3. If the Sate is able to establish this, the n the complainant must either demonstrate that
he or she did exhaust the remedy, or that it could not have been effective in the specific
case even if it may be effective in general.

How must the remedy have been exhausted?

The subject of the complaint argued before the international body must have been referred
to in the complaint before the domestic authorities. The reason for this is to make sure that
the Sate has been given an opportunity to provide redress for the specific complaint which
is being brought before the international body.

An example might be where a complainant has brought a domestic case seeking

compensation for an act of torture, during which he or she did not question the nature of

the police investigation into the complaint at a ny stage. If the court refuses to award

compensation on the ground that the evidence presented was insufficient to establish that

an act of torture occurred, and the complainant claims before = the Committee Against

Torture that there has been a violation of the S at eds obl i gatiiereidao ensur e
prompt and impartial investigation of allegations of torture, it is quite possible that this

complaint will not be accepted because it was never raised before the domestic authorities

- although it may be possible to complain about the failure to provide compensation.

When might it not be necessary to exhaust domestic remedies?

In special circumstances, the international body may find that domestic remedies did not
have to be exhausted even where they were available, and potentially effective and
adequate. Such special circumstances include:

1  Where application of the remedies is unreasonably prolonged, e.g. where court
proceedings or the investigation of allegations are excessively long, not due to any fault
of the complainant

Where no independent judiciary exists

Where there is a general climate of intimidation such that it is not possible to obtain
legal representation

=a =

Each case will be considered on its facts, and grounds which have been rejected in one case
have sometimes been accepted in another, so do not hesitate to be creative in your
arguments. One word of warning, however: ignorance of the existence of available remedies
is unlikely to be accepted as a justification for non -exhaustion. You should make sure that
you are fully -informed of the potential domestic remedies available in any case. **

332 The requirement that a remedy be oOavailabl e
dbadequatebod

International and regional human rights bodies have provided guidance on when a remedy is
considered Oavailabl ed, oeffectived and oOadequateod,
the domestic remedies rule.

54 This highlighted section is taken from: The Torture Reporting Handbook, Human Rights Centre, University of
Essex, Colchester, 2000, pps. 79-82.
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The Human Rights Committee (HRC) allows cases where the domestic remedies available
offer no reasonable prospect of redress.*® In an important decision concerning rights of
women, the HRC declared that where there is 0no administrative remedy which would
enable a pregnancy to be terminated on therapeutic grounds, nor any judicial remedy
functioning with the speed and efficiency required to enable a woman to require the
authorities to guarantee her right to a lawful abortion within the limited period 0, the
exhaustion requirement is met, because there is no need to exhaust a remedy which ha d no
chance of being successful.*®

The IACtHRhas explained that adequate domestic remedies are those within the domestic
legal system that are suitable to address an infringement of a legal right. An effective
remedy is one that is capable of producing th e result for which it was designed. > It will
admit cases if the domestic remedies are considered inadequate or ineffective, such as by
reason of indigence and lack of legal aid. *®

The European Court of Human Rights (EGHR) hasalso recognised that the rule should be
applied with flexibility and without formalism, *° that applicants need only to exhaust
remedies that are available and effective and not exhaust extraordinary measures, °°and
that in determining whether a remedy is available and effe ctive, the circumstances of the
individual case and the overall political and legal context must be taken into account. ~ ®* The
EGHR however, in Cyprus v. Turkey ruled t h alack af financial means does not absolve

the applicant from making at least some attempt to take legal proceedings 6.

Article 4(1) of the Optional Protocol (OP) -CEDAWwvaives the rule of exhaustion of domestic

remedies where such remedies are unlikely to bring effective relief. % The CEDAW

Committee has ruled that a constitutional chall engedc oul d no't be regarded as a
which was likely to bring effective relief to a woman whose life was under a criminal

dangerous threat6.%

The African Commission on Human and Peoplsd Ri ght s ( ACHPR) has explaine
effectiveness and sufficiency in the simplest yet clear manner. In Dawda Jawara v. The

Gambia, the Commission stated that o[a] remedy is considered available if the petitioner

can pursue it without impediment, it is deemed effective if it offers a prospect of success,

and it is found sufficient if it is capable of redressing the complaint ~ 6.%°

%5 Colamarco v. Panama HRC 437/1990 (21 October 1994), para 5.2.
%6 K.L. v. Peru, HRC 1153/2003 (24 October 2005), para 5.2.

571/A Court H. R., Velasquez Rodriguez CaseJudgment of July 29, 1988, Series C No. 4, paras. 63-64; I/A Court H.
R., Godinez Cruz Case Judgment of January 20, 1989, Series C No. 5, paras. 66-67; I/A Court H. R., Fairén Garbi
and Solis Corrales Case Judgment of March 15, 1989. Series C No. 6, paras. 87-88.

%8 Exceptions to Exhaustion of Domestic Remedies (Advisory Opinion), IACtHR, Ser.A.No.11 (10 August 1990)

%9 Ringeisen v. Austria, ECtHR Judgment of 16 July 1971, Series A no. 13, § 89; Lehtinen v. Finland (dec.), no.
39076/97, EtHR 1999VII.

€ Cinar v. Turkey, EQtHR no. 28602/95, decision of 13 November 2003; Prystavka v. Ukraine, EtHR no. 21287/02,
decision of 17 December 2002

&1 van Qosterwijck v. Belgium , EQHR Judgment of 6 November 1980, §§ 3640; Akdivar v. Turkey , EQHR Judgment
of 16 September 1996, 88 6869; Khashiyev and Akayeva v. RussiaECtHR Judgment of 24 February 2005, 8§ 116
117; Isayeva and Others v. Russia ECtHR Judgment of 24 February 2005, §8 152153.

52 Cyprus v. Turkey EQHR no. 8007/77, (dec.), DR 13, 85, § 352.
&3 Article 4(1), Optional Protocol, Convention on Elimination of All Forms of Discrimination Against Women.
% Goecke v. Austria, CEDAW 5/2005 (6 Augst 2007), para 7.5.

% Dawda Jawara v. The Gambia, (ACHPR Commu. Nos. 147/95 and 149/96) para.32 available at:
http://caselaw.ihrda.org/doc/147.95  -149.96/view/.
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i) Disciplinary and Administrative Remedies considered inadequate for certain
violations

The HRC has explained that opurely disciplinary and administrative remedies cannot be
deemed to constitute adequate and effective remedies within the meaning of article 2,
paragraph 3, of the Covenant, in the event of particularly serious violations of human
rights, notably in the event of an alleged violation of the right to life  6.°° The Committee
has also held this to be the case where torture is alleged. ¢’ This position has also been
adoptegi8 by other human rights bodies, including the Inter -American Commission on Human
Rights.

i) Domestic exhaustion neither practical nor desirable

The ACHPR has ruled orthe exception to exhaustion of local remedies in instances where it
is Oneither practical nor desirabl ed Rremlegdquire cor
Assistance Group, Lawyers' @mmittee for Human Rights, Union Interafricaine des Droits
de 'Homme, Les Témoins de Jehovah v. DRC the Commission held that it ohas never held
the requirement of local remedies to apply literally in case where it is impractical or
undesirable for the Complainant to seize the domestic courts in the case of each
violation 6.%° In Institute for Human Rights and Development in Africa (on behalf of Sierra
Leonean refugees in Guinea) v. Guinea, the Commission held, 0In this present case, Sierra
Leonean refugees [were] forced to flee Guinea after suffering harassment, eviction,
looting, extortion, arbitrary arrests, unjustified detentions, beatings and rapes. Would it be
required to return to the same country in which they suffered persecution? Consequently,

the requirement to exhaust local remedies is inapplicable 6.

iii) Mass Violations Exception in the ACHPR
The ACHPR has made an i mport antuleseen génedogniosed t o t he 0
the futility of pursuing domestic remedies in cases of mass violations a ffecting a large
number of victims and survivors. In Amnesty International and Others v. Sudan, the
Commi ssion held that oO[t]he seriousness of the hun
great numbers of people involved render such remedies unavailable in fact, or, in the
words of the Charter, their procedure wou Id probably be unduly prolonged 6.” In Malawi
African Association v. Mauritania , t he Commi ssi on applied i ts own
undesirabl ed rule of exhausti ng redult menanyvidimst e medi es t
I n the deci si oiitdoednotbdidvathaetide canditert thadinternal remedies
must have been exhausted can be applied literally to those cases in which it is éneither
practicable nor desirable & for the complainants or the victims to pursue such internal
channels of remedy in every case of violation of human rights. Such is the case where there

z

are many .%ictimsé

% Decision of 13 November 1995, Communication 563/1993, Case Nydia Erika Bautista (Colombia), UN doc.
CCPR/C/55/D/563/1993, para . 8(2). See also Decision of 29 July 1997, Communication 612/1995, CaseJosé
Vicente and Amado Villafafie Chaparro, Luis Napoledn Torres Crespo, Angel Maria Torres Arroyo and Antonio
Hugues Chaparro Torres(Colombia), UN doc. CCPR/C/60/D/612/1995, para . 8(2).

57 Giri v Nepal, CCPR 1761/2008 (24 March 2011), para. 6.3; Chaulagain v. Nepal, CCPR 2018/2010, Decision on
Admissibility (8 March 2012), para. 6.4.

% Cafias Cana v ColombiaReport No. 75/03, Petition 42/04, (22 October  2003), paras. 27-28.

% Free Legal Assistance Group, Lawyers' Committee for Human Rights, Union Interafricaine des Droits de
'Homme, Les Témoins de Jehovah v. DRQ{ ACHPR Commu. 25/8947/90-56/91-100/93) Available at:
http://caselaw.ihrda.org/doc/25.89  -47.90-56.91-100.93/.

" Institute for Human Rights and Development in Africa (on behalf of Sierra Leonean refugees in Guinea) v.
Guinea (ACHPR Comm. No. 28/02) available at: http://caselaw.ihrda.org/doc/249.02/view/

™ Amnesty International and Others v. Sudan , (ACHPR Commu. 48/90 50/91-52/91- 89/93) para.30 available at
http://caselaw.ihrda.org/doc/48.90  -50.91-52.91-89.93/view/ .

2 Malawi African Association v. Mauritania , (ACHPR Commu. 54/91, 61.91, 98/93, 164/97 -196,97 and 210/98)
para.85 available at http://caselaw.ihrda.org/doc/54.91  -61.91-96.93-98.93-164.97 196.97-210.98/view/ .
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The Commission confirmed this decision in Sudan Human Rights Organisation & Centre on
Housing Rights and Evictions (COHRE) v. Sudan wher e it held that
all eged violations prima facie constitute
under the prevailing situation in the Darfur, it would be impractical to expect the
complainants to avail themselves of domestic remedies, which, are in any event,
ineffective. Had the domestic remedies been available and effective, the Respondent State
would have prosecuted and punished the perpetrators of the alleged violations, which it
hasnaa do®febd

3.3. 3 Meeting the exhaustion requirement: key aspects

7

oconsi d

6seri

T The need to make onormal usedé of the remedy

If a domestic remedy is covered by the exhaustion rule (i.e., it meets the requirement of
effectiveness and other conditions), a Vi

ctim

remedy. ONor mal used6 Iimplies that she aomstipl i es

law, such as time limits, and formal requirements, such as subject matter jurisdiction and
standing to bring the action. The failure of counsel to observe procedural requirements will
not absolve the victim of the responsibility to meet the require  ments of domestic law,
unless that failure is in some way attributable to conduct by the State. If procedural
requirements are so onerous or impractical as to make the remedy ineffective or
inaccessible in the circumstances of the case, or authorities impe de recourse to the
procedur e, resort to those remedies woul d

1 The need for a final decision

In order to meet the exhaustion requirement, a victim must have obtained a final decision
from the highest court to which recourse is available. If there are ongoing proceedings at
the time the Committee considers a communication, the claim will not have  been properly
exhausted. In such circumstances, the complainant must either demonstrate that an
exception to the requirement applies or re -submit the communication after obtaining a
final judgment. A final decision implies that appeals have been taken to  the highest
possible level. If there are multiple claims, all must have been pursued through to a final
decision at the highest appellate level. Claims that have been discontinued by the victim
will be considered unexhausted. Like initial proceedings, appellate remedies must be
available, adequate and effective in the particular circumstances of the case in order to be
subject to the exhaustion rule.

€

1 The need to raise the substance of the claim at the domestic level

In order to satisfy the exhaustion requirement, the claim presented in a communication
must have been raised in substance at the domestic level. This requirement is well -
established in human rights jurisprudence. ™

The EQHR has clarified that the European Convention right , need not be e xplicitly raised in
the domestic proceedings, as long as the issue was raised in substance.” On this particular
issue, the CEDAW Committee has unfortunately rendered a communication inadmissible
where sex discrimination has not been raised explicitly in a domestic proceeding even
where it was implicitly raised. "

¥ Sudan Human Rights Organisation & Centre on Housing Rights and Evictions (C®IRE) v. Sudan (ACHPR Commu.
279/03-296/05) para.102 available at http://caselaw.ihrda.org/doc/279.03  -296.05/view/ .

“Sullivan, Donna J, 06Overview of the Rule Requi
Protocol to-CEBBWWIgegcORI cal Papers No. 1, I nter

pp. 8-10, available at: http://www.iwraw -
ap.org/publications/doc/DonnaExhaustionWeb corrected version _march%2031.pdf .

ring
nati on

S Castells v. Spain, EQtHR no. 11798/85, Judgment of 23 April 1992, § 32; Ahmet Sadik v. Greece, EQtHR no.
18877/91, Judgment of 15 November 1996, § 33; Fressoz and Roire v. France, ECtHR no. 29183/95, Judgment of
21 January 1999, § 38; Azinas v. Cyprus, EQHR no. 56679/00, Grand Chamber Judgment of 28 April 2004, 88 40-41;
Cardot v. France, EGHR no. 11069/84, Judgment of 19 March 1991, Series A no. 200, p. 18, § 34.

8 Kayhan v. Turkey, CEDAW 8/2005 (27 January 2006);N.S.F. v. United Kingdom, CEDAW 10/2005 (30 May 2007)

not
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~

334 I mplications of the 6exhaustiond rule on wo

Of the general admissibility requirements listed above, exhaustion of domestic remedies is

particularly a challenge for women seeking to bring individual complaints of violations or other

forms of discrimination. Many women around the world lack general a ccess to domestic

remedies for violations they experience. Alternatively, the patriarchal bias against women

entrenched in Sate institutions makes access to remedies very difficult. Such biases manifest

in different ways - police around the world view d omestic violence as a private matter that

does not merit State intervention ; claims of sexual violence by women are often considered

incredible and therefore not investigated ; women are harassed for daring to report violations,

womends seconcganty eqtchteds iinsl aw when it requires wo
permission to pursue legal remedies; the low socio-economic status of women generally

renders them powerless in approaching the often distant, abstract, intimidating and expensive

legal systems . Mor eover, ol egal systems often discrimin
who are unable to afford legal advice, are illiterate and are powerless to change legislative

processe®. ”’  The committees presiding over individual complaints of the human r ights

instruments have, in recognition of some of these challenges, adopted a broad interpretation

of exhausting domestic remedies opening doors for women to acces s these mechanisms for

justice.

3.3.5 Recognised exceptions to the exhaustion of domestic rem  edies rule

International and regional treaties provide for exceptions to the application of the
exhaustion rule. For example, Article 46.2 of the American Convention establishes three
situations in which the rule requiring the exhaustion of domestic ~ remedies does not apply:"®

(&) when the domestic legislation of the Sate concerned does not afford due process
of law for the protection of the right or rights that have allegedly been violated ;

(b) when the party alleging violation of his rights has been denied access to the
remedies under domestic law or has been prevented from exhausting them ; and

(c) when there has been unwarranted delay in rendering a final judgment under the
aforementioned remedies.

Similarly, the Optional Protocol to the ICCPR provides that the exhaustion rule shall not

apply owhere the application of the r@@melthees has be
Optional Protocol to CEDAW provides that the r ul e wi | | not appligdtonofwher e o0t he
such remedies is unreasonably prolonged or unlikely to bring effective relief 6 &

In determining whether the application of a remedy has been unreasonably prolonged,
human rights bodies consider all of the circumstances, including the complexity of the case
and the conduct of the author and the authorities. ' For example, in the case of Giri v
Nepal, the Human Rights Committee held that a failure to investigate allegations of torture
and arbitrary detention four years after the State Party had been put on notice of those
allegations amounted to an unreasonable delay. ¥ In AT v Hungary the CEDAW Committee
found that a delay of three years since the incident meant that remedies had been

“"Anderson, M 6Access to Justice and Legal Process: Making Legal
SOAS Institute of Development Studies Working Paper No. 178, 2003 available at:
http: /iwww.ids.ac.uk/files/dmfile/Wp178.pdf

"8 Article 46.2 of the American Convention of Human Rights .

9 Article 5(2)(b).

8 Article 4(1).

8 See, for example, Gunaratna v. Sri Lanka, CCPR 1432/2005, 17 March 2009, para7.5.
8 Giri v Nepal, CCPR 1761/2008, 24 March 2011, para 6.3.
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unreasonably prolonged, particularly because the complainant had been at risk of serious
injury during that period.

3.3.6 Challenges and Limitations of Admissibility Criteria

Feminists have critiqued the human rights treaty mechanisms generally as reflectin g 6 mal e 6
standards and excl udi ngomeva the malesstanelatds,eas diseussece s .

below, are reflected in the procedures to access the remedies to redress these violations.

As such, the admissibility criteria to access the individual complaints mechanisms of the

human rights treaties themselves end up as the res
Most of the human rights mechanisms, (with the exception of the ACHPR, which is

explained in detail below) require the individual victim or groups on her behalf to apply

disallowing groups of individual victims to apply together as a class of victims having

suffered the same or similar violations.

Christine Chinkin argues that, 0 [ hHe Jmechanism for group or collective complaints allow

women who may hold shared experience, such as widespread rape or sexual violence during

armed conflict, to benefit from collective representation. In addition, collective

complaints by women may be better placed to address structural causes of violence and

inequality 6.%* The emphasis on the complaints procedures of human rights treaties that it

comes from a ©o6victim of v opoohikets actiomsdbeing broughh h e r beh:
challenging a particul ar | aw, policy, or practice & Women who
mutilation may have little use for the individual petitions system, as it is geared towards

post-abuse reparation rather than preventive action 6.%°

Womends experi enc e oftefi accompaniea fraumvaj aoseneenot shame, guilt
or fear of reprisals from the perpetrators. The presupposition of the human rights
mechanisms that victims themselves can or ought to bring complaints serves to discourage
women complainants. That women c an approach groups to act on their behalf is a
solution, however the local groups they may know or can approach are not necessarily the
ones that have the knowledge and expertise of handling a complaints procedure of an
international treaty mechanism. The complaints procedures of these mechanisms now
ohave safeguards (interim measures) against ill-treatment or intimidation against
compl ainant s, € and all committees allow names to
records. However, the latter does not kee p the identity of the victim secret from the
Sate Party, not least because admissibility criteria disallow anonymous submission, but
also befgause to do so would prevent the Sate Party responding to the particular facts at
handoé.

Finally, it is indeed p ositive for victims and survivors that different regional and

international mechanisms have held that prolonged delay in achieving justice at the

domestic level may constitute an indication that the remedy is in effect not available.

However, the consequence of a prolonged delay by these regional or international

mechanisms to decide on complaints filed with them is less clear. There are cases at the

ACHPR, for example that have been pending for more than ten years and it could be said

that justice for the complainants of these cases is practically not available before the

ACHPR. In such cases, the admissibility criteria that the case must not have been
examined before any other i nt er nat i onal mechani sm serves to | i mi
possible regional or international avenues of justice. It is not clear if the complainants in

such cases can send their communication to another appropriate regional or international

mechanism and request waiver of the adtombesmambed!| i ty crit
by another international mechanismd on the grounds
at the international mechanism of the first instance because of prolonged delay.

8 A.T. v. Hungary (CEDAW Comm. No. 2/2003 (2005).

#cCchinkin, Christine, O6Feminist Interventions into International
8 Supran. 1, at p. 129.

% |bid., atp. 128.
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ANNEXURE 3AEXAMPLE: EXHAUSTING DOMESTIC REMEDIES BEFORE THE CEDAW
COMMITTEE

Guide to navigating the exhaustion requirement:

Communication Submitted by Complainant
with information indicating that domestic remedies
have been exhausted or reasons for failing to exhaust

ST | i

i _Timeframe: Possible request by Secretariat for further
i+ Remedies must | . A A .
H : information from complainant on exhaustion
. be exhausted at |

the time the ' i
Committee |
considers the State Party’s response contesting or
: communication ! conceding exhaustion

e e g i

Possible additional submissions on
exhaustion by both parties

!

Committee carries out a fact-specific inquiry to
determine if domestic remedies were exhausted.

Elements the Committee considers:

| |

Threshold Questions Possible exceptions to the exhaustion
requirement
a. In the particular circumstances of the victim's
case, are domestic remedies a. In the particular circumstances of the case,
* available were domestic remedies unduly prolonged?
* adequate or sufficient for the relief sought
and b. In the particular circumstances of the case,
« effective were domestic remedies ineffective (“unlikely
to bring effective relief”), due to such factors
b. Was a final decision reached? as inaccessibility, defects in the justice
system, the occurrence of widespread human
c. Was the substance of the claim raised at the rights violations or the inadequacy of the
domestic level? remedy to redress the specific harm suffered?

!

Committee decides whether all
domestic remedies have been
exhausted as required by OP

Source: Sullivan, DonnaJ,6 Over vi ew of the Rule Requiring Exhaustion of Domes
Protocol to-CEPBMWIGecOBRi cal Papers No. 1, International Womenods
p.30, available at: http://www.iwraw -

ap.org/publications/doc/DonnaExhaustionWeb corrected version march%2031.pdf
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4. REGIONAL MECHANISMS

4.1 The African CommissiononHum an and Peopl esd Ri ¢

In accordance with Article 30 of the African Charter o n Human and Peoples' Rights, the
African Commission on Human and Peoples' Rights (ACHPR) was established in 1987 to
promote human and peoples' rights and ensure their protection in Africa.

The reports i n Massdape, &app asl\WeaponoohWad and Women in War

Zonesd document a range of crimes against women and
wo me n 0 s, both ig tonflget and post -conflict contexts. Accountability for such crimes

within the national systems have been difficult as legal systems in most of these countries

have broken down or have only recently been reformed, the functionality of which isye tto

be complete. Even with a fractured legal system, States have often investigated and

prosecuted crimes like murder, assault, detention and torture but not sexual violence or

other forms of violations women experience. Leaving sexual violence out of th e
accountability process is a form of di scriminati on
and responsibility towards women. Testimonies of survivors from such contexts clearly

indicate violation of a number of articles of the African Charter, particula  rly Article 2, 3, 4 ,

5 and 6. Bringing communications of such violence to a regional body is an option for

justice that women survivors and wwoasiderpdssingri ghts ac
aggressively.

411 Key Provisions Relevant to Womends Rights
Articles of the African Charter mo st rel evant to ad

Article 2 prohibits discrimination on the grounds of sex

Article 3 provides equality before law and equal protection of law

Article 4 assures right to life

Article 5 prohibits torture and cruel, inhuman and degrading treatment

Article 6 gives right to personal liberty and protection from arbitrary arrest

Article 7 concerns the right to fair trial

Article 14 concerns the right to property

Article 15 concerns the right to work

Article 16 concerns the right to health

Article 17 concerns the right to education

Article 18 concerns the protection of the family and vulnerable groups

Article 18(3) provides that the State shall ensure the elimination of every form of
discrimination against women and also ensure the protection of the rights of the
woman and the child as stipulated in international declarations and conventions.

=4 =4 =4 8- _8_8_8_°

i) Admissibility

Communications are subject to all the general admissibility cr iteria listed in the
admissibility section. The additional criteria, specific to the African Commission are:
1 the complaint must not be based exclusively on news disseminated through the
mass media;
1 the complaint must be submitted within a reasonable period of time from when the
local remedies had been exhausted;
1 the complaint does not deal with cases which have been already settled in
accordance with the principles of the Organisation of African Unity (OAU) or the
provisions of the African Charter of Human and Peopl esd Rights.

Although one of the admissibility criteria is that the communication cannot be anonymous,
the victim or the survivor herself need not send the communication. It may also be sent by
an NGO, on behalf of the victim. Moreover, unique i n the human rights system is the
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Af ri can Co actioi pspslarie apfreach where the individual or the NGO sending the
communication need not know or have any relationship with the victims of the violation.
Such an approach enables an NGO to initiate a remedial action on behalf of a class of
victim s of specific violation.

ii) Complaint Procedure

Upon receipt of a communication from an individual or NGO, the ACHPR Secretariat may
request further information if ~ they find the complaint incomplete or inadequate. If there is
sufficient information , the communication is transmitted to the concerned Government.
Both parties are invited to submit their comments on admissibility, following which the
Commission consides the admissibility of the complaint. If declared admissible, the
Commissionproceeds to a consideration of the merits of the complaint.

In order to examine the merits, both parties must provide their observations on the matter.
This may involve an oral hearing before the Commission during one of its regular sessions,
which normally take place in Banjul, the Gambia. The merits consideration takes place in
private. The Commission reaches adecision on whether or not there has been a violation of
the Charter and accordingly arrives at a decision. The Commission makes itself available to
the parties to assist with reaching a friendly settlement, if there is an indication that a
settlement might be possible. The Commission continues to work with the parties to assist
with implementation of its decision , but there is no formal enforcement mechanism and it
relies essentially on the OAU political bodies for enforcement.

412 Deci sions Relevant to Womeno6s Rights

The African Commission has not yet issued any decis on directly related to wo
generally or justice for crimes against women in particular. It has, however, made

referencetoor hi ghlighted issues that are relevant to pr
of its decisions, and certain mass crimes cases such as the case concerning Darfur, have

dealt with rape allegations amongst a host of other violations . In doing so, the Commission

relies not only on the African Charter but other sources of international law and human

rights treaties. Decisions r elevant to women include those on the following issues:

i) Inhuman and Degrading Treatment

In Doebbler v Sudan,® the African Commission clarified that the African Charter also

prohibits inhuman and degrading treatment in addition to cruel treatment and tort  ure.
Such inhuman and degrading treatment includes actions that ohumiliate or force the
individual against his will or conscience 6 . The Cemphasiedthadtime prohibition

Ois to be interpreted as widely as possible to encompass the widest possibl e array of
physical and mental abusesé 2°

Such recognition of prohibition of inhuman and degr
experience of violence. Forcing women to strip in public as was alleged in the Doebbler

communication, forcing women to ur inate and defecate in public, abusing women with

sexual innuendos, and humiliating women by attacking their characters particularly before

their families or other persons they care about , are examples of different forms of inhuman

and degrading treatment meted out to women that escape notice and recognition of the

law.®® Women survivors have recounted similar experiences of violence by armed forces in

conflict and post -conflict countries t hat would likely meet the test of Owidest possible

8 Article 19/ Eritrea, ACHPR Commn. No275/03 available at: http://caselaw.ihrda.org/doc/275.03/view/.

8 Curtis Francis Doebbler v. Sudan (Comm. No. 236/2000 (2003)) available at:
http://caselaw.ihrda.org/doc/236.00/view/.

% |bid., 1136 & 37.

YSee O6Mass FRsapWMeapRanpe fa War and Women in War Zones,d Reports of
conflict and post -conflict countries available at: http://www.angelfire.com/space2/light11/women/massl.html.
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array of physical and mental abuse 6 set by the decision. It is up to women survivors and
womends rights and sdiiensn@® exploré thgehpotentiabof thhea nDoebbler

decision to address some fooms of vi ol ati ons on womends personal 3

the provisions of the African Charter.

ii) Violation of International Humanitarian Law and other International Human
Rights Treaties

In D.R. Congo v. Burundi, Rwanda and Uganda, the African Commission held that the rape
and killing of Congolese women by the Rwandan and Ugandan forces violated the first
Protocol Additional to the Geneva Conventions and the Convention on the Elimination of All
Forms of Discrimination against Women (CEDAW) ancby exte nsion, the African Charter. **

iii) Equal Access to Justice and Protection of Law

In Amnesty International and Others v. Sudan, % it was alleged in the petition, among other
things, othat non-Muslims were persecuted in order to cause their conversion to Islam. They
do not have the right to preach or build their churches; there are restrictions on freedom of
expression in the national press. Members of the Christian clergy are harassed; Christians
are subjected to arbitrary arrests, expulsions and denial of acces s to work and food aid 6 %3

On application of Shari'a laws, the Commission held o [ hilg fully respecting the religious
freedom of Muslims in Sudan, the Commission cannot countenance the application of law in

such a way as to cause discrimination and distre ss t o ot her s. € When Sudane
apply Shari'a, they must do so in accordance with the other obligations undertaken by the
State of Sudan. Trials must always accord with international fair -t r i al standar ds. é

everyone should have the right to be tried by a secular court if they so wish 6 * The
Commission held Sudan to have discriminated against non-Muslims and therefore to have
violated Article 2, which provides for equal protection of law.

While this particular case is about application of Sh a r lawsaindeed the same is true for
some aspects of customary and other semi-formal laws that discriminate against women.
Since discrimination against women on the basis of sex and gender is a global phenomenon;
decisions that emphasise equal accessto justice and protection of law are important tools

in the course of seeking justice for women.

iv) Obligation to Investigate and Prosecute Crimes including Rape

In Sudan Human RightsOrganisation & Centre on Housing Rights and Evictions (COHRE) v.
Sudan,® the African Commission held the Republic of Sudan in violation of several articles
of the African Charter, particularly Articles 4 and 5. It found that Sudan failed to prevent
mass scale torture, rape and other gross violation of human rights in the Darfur region and
further, failed to effectively investigate and prosecute them. It was therefore
recommended that Sudan should take all necessary and urgent measures to ensure
protection of victims of human rights violations and take steps to prosecute those
responsible for the human rights violations, including murder, rape, arson and destruction

of property. %

The decision implies that the African Commission regards rape to be among the human

%1 D.R. Congo v. Burundi, Rwanda and Uganda(Comm. No. 227/99) ((2003)) available at:
http://caselaw.ihrda.org/doc/227.99/view/

92 Amnesty International and Others v. Sudan (Comm. 48/90/ 50/91, 52/91, 89/93 (1999)) available at:
http://caselaw.ihrda.org/doc/48.90  -50.91-52.91-89.93/view/ .

% bid., §74.
% |bid., 172 & 73.

% Sudan Human Rights Organisation & Centre on Housing Rights and Evictions (COHRE). Sudan (Comm. No.
279/03-296/05) available at: http://caselaw.ihrda.org/doc/279.03  -296.05/view/ .

% |bid., 1 229.
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rights violations comparable in gravity to murder, torture, arson and destruction of
property. The decision may be quoted and used to explore justice for conflict -time mass
rapes despite the fact that there is no explicit prohibition of rape or sexual violence in the
African Charter.

V) Extent of States0pobsibiity Dili gence Res

Taking cues from the other regional mechanisms, the African Commission ruled strongly on

the standards of States®6 due diligence responsibil
Zimbabwe Human Rights NGO Forum v. Zimbabwe ¥’

It is well documented that unless situated in a conflict or post conflict country, most

violations o f womends rights are by privateapaaeor s or p L
capacity. For many years after adoption of the standards set in the declaration of univ  ersal

human rights, women have been deprived the protection of international law because of

the presumption that international human rights treaties and conventions regulate only

Sate conduct. While human rights treaties do set human rights standards for  States to

respect and promote, States also have an obligation to protect their citizens from violation

of these rights by others. When States fail in their performance of this obligation, they

incur a direct responsibility.

The African Commission in Zimbabwe Human Rights NGO Forum v Zimbabweruled that 6é
an act by a private individual and therefore not directly imputable to a State can generate
responsibility of the State, not because of the act itself, but because of the lack of due
diligence ®® to prevent the violation or for not taking the necessary steps to provide the
victims with reparation 6.

The Commission cited the judgment of the Inter-American Court of Human Rights in the
case of Velasquez Rodriguez v Honduras® which sets the standard for determining State
responsibility for acts by private individuals. The Inter -American Court reaffirmed that
States are oobliged to investigate every situation involving a violation of the rights
protected by [international law] 6 and to oOtake reasonable steps to prevent human rights
violations and to use the means at its disposal to carry out a serious investigation of
violations committed within its jurisdiction, to identify those responsible, to impose the
appropriate punishment and to ensure the victim adequ ate compensation6 ' The
Commission applied this authoritative interpretation of State duty, by extension, to Article
1'0of the African Charter of Human and Peoplesd Righ
a private conduct to a constructive act of State, 0Obecause of the lack of due diligence to

prevent the violation or respond to it as required by the [African Charter]  6.'%

The significance of the due diligence responsibility of the State to protect women and
prevent violations cannot be understated. While the most pervasive form of violence
against women by private actors is domestic violence, it is also a well -documented fact
that most offenders in the case of rape are persons known to the victim, which often are
private or non -Sate actors. Like in domes tic violence, women often find it difficult to get
the local police and Sate institutions to take action against the offender in cases of sexual
violence.

97 Zimbabwe Human Rights NGO Forum v Zimbabwe(Commu. No. 245/02) available at:
http://caselaw.ihrda.org/doc/245.02/view/

% In human rights jurisprudence this standard was first articulated by a regional court, the Inter - American Court
of Human Rights, in looking at the obligations of the State of Honduras under the American Convention on Human
Rights. See, VeldsquezRodriguez, ser. C., No.4, 9 Human Rights Law Journal 212 (1988).

9 Velasquez Rodriguez v. Honduras Inter -Am Court of Human Rights, Judgment of 29 July 1989.
199 pid., 1 174.

Wiséreceghhe rights, duties and freedoms enshrined in the Charte
other measures to give effect to themo.

102 Zimbabwe Human Rights NGO Forum v Zimbabwe(Commu. No. 245/02) available at:
http://caselaw.ihrda.org/doc/245.02/view/ , 1144,
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States often evade or limit their due diligence responsibility by passing legislation providing
different forms of remedies and compensation to the victims and survivors without putting
any monitoring mechanism in place to ensure its implementation. In general terms, the
Human Rights Committee has held, for example, that the existence of legal rules or
legislation is not sufficient in and of itself . The rules must also be implemented and applied
(entailing for instance, investigations and judicial proceedin gs) and victims must have an
effective remedy. '

Some States contend that beyond having legislation there is little they can do to foresee
private violations and prevent them. The African Commission states that o[e]ven though it
is not always possible for a State to know beforehand how a non -Sate actor is going to act,
the question to be addressed here is not necessarily who violated the rights, but whether
under the present communication, the Sate took the necessary measures to prevent
violations from h appening at all, or having realized violations had taken place, took steps
to ensure the protection of the rights of the victims 6 ® The question that arises therefore
is: what must States do to fulfil their responsibility to protect individuals from private
violations?

The doctrine of due diligence requires the State to 0organize the governmental apparatus,

and in general, all the structures through which public power is exercised, so that they are

capable of juridically ensuring the free and full enjoyment of human rights 6. % For

exampl e, actions by officials of al | the Stateds
judiciary and administrative bodies that implement laws, rules and policies to prevent and

protect victims of violence are indicators to measure due diligence. Individual cases of

policy failure or sporadic incidents of non -punishment would not meet the standard to

warrant international action. Rather, the test is whether the State undertakes its d uties

seriously.'® Such seriousness can be evaluated through the actions of both State agencies

and private actors on a case-by-case basis.

Thus the due diligence standard for establishing State responsibility for private violations is
flexible . However, when States condone a pattern of abuse through pervasive non -action -
when they do not actively engage in acts of violence but routinely disregard evidence of
violence, rape or assault, it can be said that the State has generally failed to take the
necessay steps to protect their citizens and may be considered, by extension, complicit in
the violation. To avoid such complicity, States must demonstrate due diligence by taking
active measures to protect, prosecute and punish private actors who commit abuses.

4.1.3 Challenges and Limitations

One of the significant limitations of the ACHPR is that cases can take many years from the
time of submission of a petition to the issuance of a decision. There are cases pending in
the ACHPR for as long as ten years. Given that most of the human rights commissions both
at the regional and international level (including the ACHP R) have determined undue delay
in providing redress at the national level as failure on the part of the State to provide an
effective remedy, it is of importance to know how these mechanisms view delay on their

WE Klein, 0The Duty to Protect and to Ensure Human Rights Unde:
Political Right sé, i Duty tB Pritectrand tokEhseire HuméaneRahts) (Collogjuium, Potsdam, 1-3
July 1999), 2000.

104 Zimbabwe Human Rights NGO Forum v Zimbabwe(Commu. No. 245/02) available at:
http://caselaw.ihrda.org/doc/245.  02/view/ , 1 157.

105 velasquez Rodriguez v. Honduras Inter -Am Court of Human Rights, Judgment of 29 July 1989, 1 166.

196 commission on Human Rights, Fifty-second session, February 1996, Report of the Special Rapporteur on

vi ol ence against women, its causes and consequences, OFurther P
And Fundamental Freedoms, Including The Question Of The Programme And Methods Of Work Of The Commission

Alternative Approaches And Ways And Means Wihin The United Nations System For Improving The Effective

Enjoyment Of Human Rights And Fundament al Freedomsé, submitted
Rights Resolution 1995/85.
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own part to provide an effective and prompt r emedy. At the very least, in such cases, the
admissibility requirement that the complaint must not be pending before any other
international mechanism should be waived so that the complainant has the option to
approach other relevant mechanism s for justic e.

Another limitation at the ACHPR is that hearings are not scheduled in advance and they are
generally held in private. Neither the press nor the public has any access to the hearings.
The decisions of the Commission are by way of recommendations to the State and not
binding judgments. Implementation of these recommendations therefore depends entirely
on the goodwill of the State concerned that may or may not take the recommendations
seriously.

Attached as Annexure 4A is the standard format for submission of complaints. The same
guidelines apply to submission of complaints raising violations of the Protocol (see point 4.3
below).

4.2 The African CourtonHumana nd Peopl esd Right s

TheAf ri can Court on HumaACtHPR was EaldighéedasadegdRentiyh t s

by a Protocol to the African ChaThiseélrotocolwmasHuman and
signed in June 1998 in Ouagadougou, Burkina Faso, by the African Heads of State. The

Court came into being only on 25 January 2005, wit h the ratification by fifteen Member

Sates. Its seat is in Arusha, Tanzania.

To date, the African Court has only delivered one final judgment in a concrete case of
human rights violations.

Institutional relationship

For some time, the relationship between the Court and the Commission was not clear.
However, two joint meetings regarding this issue have taken place in 2009. The two organs
finally harmonised their interim rules of procedure and in particular points relating to

their complementarity ;

the consultation mechanisms between the Court and the Commission ;
their respective advisory opinion ;

the seizure of the Court by the Commission ;

representation of the Commission before the Court ; and

= =24 =4 =4 -4 -

points relating to content of the application and the tran  sfer of procedure to the case
file to the Court by the Commission.

I n 2004, the AU decided to integrate the African Ci
the African Court of Justice (ACJ) out of the concern for the growing number of AU

institutions. The ACJ isnot yet operational but it is intended to be the principal judicial

organ of the AU. While the courts should be merged, the AU Commission recommended that

the integrity of the jurisdiction of the two courts should be retained. The AU Commission

recommended administering the protocols governing the two courts by way of special

chamber s, and by adopting a new protocol. This new
the African Court of Justice and Human Rightsd) wa:c
of States and Governments. Fifteen countries need to ratify it before a merged court can

come into force. %

197 The highlighted text is taken from: Claiming Human Rights- Guide to International Procedures Available in
Cases of Human Rights Violations in Africa http://www.claiminghumanrights.org/au_court.html?&L=1 ).
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There are two ways in which the African Court may be seized of a case: (i) by referral from
the African Commission, or (ii) by direct seizure by individuals or NGOs.

Option (i) is only available if the State Party has made a declaration under Article 34(6) of
the African Court Protocol accepting the competence of the Court to receive cases under

Article 5(3). As of March 2011 five countries had accepted this competence: Tanzania,
Burkina Faso, Malawi, Mali and Ghana.

4.3 The Protocol on Rights of Women in Africa

The African Human Rights system has a specific Protocol on the Rights of Women in Africa

(hereinafter t he Womends'™Protocol)

4.3.1 Key Provisions

The Womends Protocol is comprehensive in many r
ensure that States promotes and protects womend?o
9 rights related to elimination of discrimination  (Article 2)
91 the right to dignity and respect for her person (Article 3)
1 the right to life and freedom from exploitation and cruel, inhuman or degrading
treatment or punishment (Article 4)
the right to elimination of harmful practices (Article 5)
the right to justice and equal protection before the law (Article 8)
the right to peace (Article 10)
the right to protection of women in armed conflict (Article 11)
economic and social welfare rights (Article 13)
health and reproductive rights (Article 14)
the right to food security (Article 15)
the right to adequate housing (Article 16)

espe
S ri

=8 =4 =4 -4 -4 -8 -89

All of the above provisions can be relied upon in communications before the Commission, in
respect of articles violated by countries that have ratified and implemented it
domestically. As of August 2012, the 28 countries that had ratified the Protocol were
Angola, Benin, Burkina Faso, Cape Verde, Comoros, Democratic Republic of the Congo,
Djibouti, Gambia, Ghana, Guinea Bissau, Lesotho, Liberia, Libya, Mali, Malawi,
Mozambique, Mauritania, Namibia, Nigeria, Rwanda, South Africa, Senegal, Seychelles,
Tanzania, Togo, Uganda, Zimbabwe and Zambia.'*°

432 Using the Womends Protocol

Realisi ng the potenti al of the Womends Protocol, WO me
developed a detailed and useful guide on the procedure to bring a remedial claim. **° The

Guide is very thorough with a section on relevant case law of the African Commission

pointing out cases that might be useful if one brir
relevantto womends rights. However, although the Womer
November 2005 and 28 Member States to the African Charter have ratified it, there has

been no communication brought for violations under
points to the need for a greater and intensified dissemination and awareness campaign

among women in Africa on the potential of the Women
systems have been ineffective or have failed.

108 A protocol is an addition to the primary Convention but more precise on a particular element relevant to but
not adequately addressed in the Convention. It must be specifically ratified. The text of the Protocol is available
at: http://www.achpr.org/files/instruments/women -protocol/achpr_instr proto women eng.pdf .

199 See the ratification table at:  http://www.achpr.org/instruments/women -protocol/ratification/

MWsolidarity for Af 8AGuaeto Wiagitee Pridtecol Bri the Rights of Women in Africa available
at: http://www.soawr.org/resources/Manual on Prot ocol on Women Rights in Africa.pdf.
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The Protocol is specifically about violations women experience and they are articulated
expansively. It is therefore unfortunate that there are thus far no communications sent
under the Protocol . Victims, survivors and groups on behalf of women must feel encouraged
to send submissions to the ACHPR under the Protocol.

4.4 ECOWAS Court

The Community Court of Justice of the Economic Community of the West African States
(ECOWAS) has only recently exerted its influence on a human rights matter . It issued a
landmark judgment of critical importanc e to women, on the issue of slavery.'**

4.4.1 Mandate and Admissibility

The Economic Community of West African States (ECOWAS) was created in 1975 to replace
the Customs Union of West African States. The Community Court of Justice was established
in 1993. In January 2005, ECOWAS adopted a protocol to permit persons to bring suits
against Member States. At the same time, the jurisdiction of the Community Court was
revised to include review of violations of human rights in all Member States. ***

The admissibility criteria for accessing the ECOWAS Court are much less restrictive than the
general admissibility requirements for other regional and international human rights
mechanisms as listed in section 3 above. Article 10(d)(ii) of Supplementary 5 Protocol
A/SP.1/01/05 on the ECOWAS Court states that access to the Court is open to the
following:

a) individuals on application for relief for violation of their human rights; the submission of
application for which shall:
i) not be anonymous; nor
i) be made whilst the same matter has been instituted before another
International Court for adjudication.

It is significant to note that exhaustion of domestic remedies is not a criterion for
admissibility. Indeed, the Court ruled as such in its judgment on Mme Hadijatou Mani
Koraou v. The Republic of Niger, when the State argued that the applicant had not
exhausted domestic remedies.™* For women victims and survivors of sexual violence and
other forms of violations in West Africa who find remedies at national level inef  fective or
inaccessible, accessibility of a regional court without having to exhaust domestic remedies
is a significant advantage in their pursuit of justice.

4.4.2 Member States

The Member States of ECOWAS are Benin, Burkina Faso, Cape Verde, Gambia, l&ana,
Guinea, Ivory Coast, Liberia, Mali, Niger, Nigeria, Senegal, Sierra Leone and Togo.

4.4.3 Substantive Ruling on Slavery

The case of Mme Hadijatou Mani Koraou v. The Republic of Niger involved the sale of 12
year old Hadijatou Mani to El Hadj Souleymane as a slave to do household chores and

provide sexual services to the Oédmasterd. She was s
with no remuneration. She bore three children for the master. Nine years later El Had]
Soul eymane decidéd and bt ber ahter . He therefore i s

111 Mme Hadijatou Mani Koraou v The Republic of Niger, 27 October 2008, ECW/CCJ/JUD/06/08.

250l idarity for Af 8AGuaeto Wingite Pridtecol Bri the Rights of Women in Africa, p . 65,
available at http://www.soawr.org/resources/Manual_on Protocol on_Women_Rights in_Africa.pdf

113 Mme Hadijatou Mani Koraou v The Republic of Niger , 27 October 2008, ECW/CCJ/JUD/06/08 { 49.
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certificated signed by the chief of the ,village t
Hadijatou Mani refused to marry her former master, who continued to harass her. When

she went to the authorities f or protection, she was arrested and detained for two months

for 114bi gamy because subs e ghedadtmartied anbtleer peréoniofo er at i on o
choice.

On the definition of slavery, despite the facts of the case indicating the classic form of

slaveryinvol vi ng sal e, purchase, transfer and 6l iberat.i
that slavery may exist simply where powers of ownership are exercised through a certain
l evel of contr ol by one individual over anot her,

enslavement. By showing that oMani had no freedom of movement; her master completely

controlled how she lived; she was psychologically and physically abused by him: he

demeaned her with his sexual and other abuse and insults, reminding her she was no more

than a slave; her attempts to escape were met with punishment; she was forcefully beaten;

she was raped throughout her time as a slave, including when she was a child; and that this

treatment continued over a period of 10 years and attempts at control cont inued after her

6l i berationd and departure; it was proved that a cl
envisaged. ®

The Court found the Sate of Niger legally responsible for its failure to protect Hadijatou

Mani from slavery. It reiterated that Ni ger had failed through its judicial and administrative
authorities to protect her human rights. The Court ruled that judicial failure to initiate a

criminal proceeding on its own motion when the case was being adjudicated amounted to
acceptance or at least tolerance of the practice of slavery. The Court notedthata S at ed s
responsibility under international as well as national law for any form of human rights

violation founded on slavery results from its tolerance, passivity, inaction and abstention in

relation to the practice.

The Courtds emphasis on the definition of slavery
individual over another is signifi cant for women. Javery in traditional societies,
asis the casetoday, is a highly gendered form of domination; the great majority of
personsever enslaved were women. **” While the enslavement traditionally was for the
purpose of having slave labour for economic activity, even if women were not needed for
economic activities, they were always usable as reproducers of slave labour.*® Slavery as
practiced in modern days does not necessarily involve sale, purchase or transfers of
persons. Women, still considered property in some places, may be sold into marriage. Men
or women may be coerced into working in brothels, sweatshops, construction sites and
fields. As illegal migrant workers, they may be subjected to sexual violence, horrific living
conditions, threats against their families and dangerous workplaces. ** In such situations,
there is indeed exercise of subtle or overt control or power by one individual over another
meeting all elements of slavery. However, despite pronouncing a landmark ruling on
slavery, it is unfortunate that the ECOWAS Court did not hold the State of Niger responsible
for discrimination on the basis of sex. The responsibility for discrimination was attributed
to the individua?® o6masterd instead.

Ypuf fy, Hedjatos Mani&oroua v Niger: Slavery Unveiled by the ECOWAS Couii Human Rights Law
Review(2008), Oxford University Press, 2008, p. 2.

15 |bid., p. 10.
116 Mme Hadijatou Mani Koraou v The Republic of Niger , 27 October 2008, ECW/CCJ/JUD/06/08 1 83, 84 & 86.

"Robertson, Claire C. and Klein, Martin &6lntroductiondé (Eds.),
Portmouth, NH, 1997.

patterson, O, oTraffi dRdstrand Predrt, Fatlecoming in deanRAllam ved.,rTye Legal
Understanding of Slavery: From the Historical to the Contemporary (Oxford: Oxford University Press, Sept. 2012)
available at:

http://scholar.harvard.edu/patterson/files/trafficking gender slavery 12 20 11 cambria autosaved .pdf

119 Gender Equality, Trafficking in Human Misery available at:  http://www.unfpa.org/gender/violencel.htm

2puf fy, Hedjatos Mani&oroua v Niger: Slavery Unveiled by the ECOWAS Couifi Human Rights Law
Review(2008), Oxford University Press, 2008, at pps. 13 & 14.
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4.4.4 Opportunities and Challenges

Since the ECOWAS Court is not a human rights court, it has limited experience adjudicating
human rights matters, which may present some challenges. The challenges may manifest
by way of lack of foresight on understanding the nuances of violations and state
responsibility and/or therefore not seizing opportunities to rule on violations as basic as
discrimination that levels up with international standards.

However, one of the opportunities with the ECOWAS Court is the relative speed with which

the Court addressed the wurgent human rights issue
timely justice is of critical importance in situations of ongoing grave human rights

violations. The Hadijatou Mani case was completed within a year of filing the application, a

much encouraging timeline as compared to the prolonged proceedings before other human

rights commissions and <courts. The Coomductds abilit
hearings in the State where the violations occur is of further significance in the struggle for

justice for human rights violations. ** Moreover, not requiring applicants to exhaust

domestic remedies and the fact that the Court has a mandate to issue binding judgments

should encourage women victims and survivors from the sub -region to file application s with

the ECOWAS Court.

45 SADC Tribunal

Li ke the ECOWAS Court, the Southern Africa Devel opn
recently exerted its influence on a human rights matter and decided on a case of racial

discrimination and unlawful expropriation of land without access to courts in Zimbabwe. %

The SADC Tribunal, like other sub-regional courts, does not have an exclusive mandate to

adjudic ate on human rights matters but ha s jurisdiction to decide on questions of human

rights violations among other 1issues. I ndeed, t he
rights matter is not without contention. The Tribunal has been effectively stalled fo llowing

the judgment in the landmark Zimbabwean case.

The Tribunal was established in 1992 as an institution of the treaty establishing the
Southern Africa Devel opment Communityds (SADC) and
Article 4 of that treaty, SADC and its Member Sates are obliged to act in accordance with
the principles of human rights, democracy and the rule of law. This is the basis of the SADC
Tri bunal s interpretation of its own role. The Trib

It has jurisdiction o ver disputes between SADC Member Sates and on disputes between
legal or natural persons and Member Sates. However, in order for a person to bring a case
before the Tribunal, all internal legal remedies of the Member Sate concerned have to be
exhausted.

Also, a person can bring a case against another person under SADClaw directly to the

Tribunal if the other party so agrees. Persons may sue the Community over the legality,

interpretation or application of SADClaw. A person may also bring a Member State to the

Tribunal in connection with SADCI aw or the Stateos obligations un
national remedies have been exhausted, thus making the Tribunal a final court of appeal

for matters relating to SADCLaw.

Proceedings before the Tribunal shall be in stituted by either an application or a special
agreement between the parties to the proceedings. Conditions for admissibility are the
following:

1. The application shall state:(a) the name and address of the applicant (b) the name,

21 |pid., at page 18.

122 Mike Campbell (Pvt) Ltd & Ors v. Republic of Zimbabwe [2008] SADCT2008/2 available at
http: /iwww.saflii.org/sa/cases/SADCT/2008/2
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designation and address of the respondent (c) the precise nature of the claim together
with a succinct statement of the facts (d) the form of relief or order sought by the
applicant.

2. The application shall state the name and address of the applicant's agent to whom
communications on the case, including service of pleadings and other documents should
be directed.

3. Any application which does not comply with the requirements of sub -rules 1 and 2 shall
render the application inadmissible.

4. The original of the application shall be signed by the agent of the party submitting it.

5. The original of the application accompanied by all annexes referred to therein shall be
filed with the Registrar together with five copies for the Tribunal and a copy for every
other party to the proceedings. All copie s shall be certified by the party filing them.

6. Where the application seeks the annulment of a decision, it shall be accompanied by
documentary evidence of the decision for which the annulment is sought.

7. An application made by a legal person shall be accomp anied by: (a) the instrument
regulating the legal person or recent extract from the register of companies, firms or
associations or any other proof of its existence in law; (b) proof that the authority
granted to the applicant's agent has been properly con ferred on him or her by someone
authorised for the purpose.

8. (a) If an application does not comply with requirements sent out in sub -rules 4 to 7, the
Registrar shall prescribe a reasonable period within which the applicant is to comply
with them whether by putting the application itself in order or by producing any of the
documents. (b) If the applicant fails to put the application in order within the time
prescribed, the Tribunal shall, after hearing the agents decide whether the non -
compliance renders the application formally inadmissible.

The applications must be sent to the following address:
The Registrar, SADC Tribunal P.O. Box 40624 AusspannplatzWindhoek, Namibia

(Source: Claiming Human Rights - Guide to International Procedures Available in Cases
of Human Rights Violations in Africa  http://www.claiminghumanrights.org/sadc.html )

451 Member States

The Member Sates of the SADC are Angola, Botswana, Democratic Republic of Congo,
Lesotho, Madagascar, Malawi, Mauritius, Mozambique, Namibia, Seychelles, South Africa,
Swaziland, Tanzania, Zambia and Zimbabwe.

4.6 The East African Court of Justice

The Court is the judicial body of the East African Community (EAC). It combines the roles of
a Court of Justice for the EAC as well as that of a human rights and appellate court (still to
be finally determined). The Court has jurisdiction over the interpre  tation and application of
the East African Treaty of 1999. It may have extended jurisdiction upon conclusion of a
protocol to that end such as other original, appellate, or human rights jurisdiction. The
protocol to extend the jurisdiction to human rights  has not yet been concluded.

Its human rights jurisdiction will be based onthe Af ri can Charter on Human an
Rights. Even though it lacks a human rights mandate as clear as that of the ECOWAS Court
the East Africa Court of Justice has a very prog ressive human rights judgment to its credit.
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Reference to the Court may be by legal and natural persons resident in any of the Member
Sates, EAC Member S at es and the Secretary Gener al of the E
seat is in Arusha, Tanzania.'®

4.6.1 Member States
The Member Sates of the EAC areBurundi, Kenya, Rwanda, Tanzania and Uganda.

4.7 Decisions of other regional bodies of significance to
womends rights

Other regional bodies such as the Inter -American Commission and Court of Human Rights

(IACHR and I&£tHR and the European Court of Human Rights (EGHR) have delivered

important judgments and decisions on various issues that advance rights of women

including justice for all forms of violence against women. While these may not specifically

relate to sexual violence, the reasoning and arguments advanced in these decisions on how

womends experience of vi ol elevardtreatieso ay wedl bepused vi si ons o
for similarly advancing case law and establishing jurisprudence in the Afr ican region for

accountability for various forms of violence, including sexual violence against women. The

decisions are on issues such as:

4.7.1 Gravity of Domestic Violence

The EQHR in Opuz v. Turkey'* held othat the issue of domestic violence, which can take
various forms ranging from physical to psychological violence or verbal abuse, cannot be
confined to the circumstances of the present case. It is a general problem which concerns
all Member States and which does not always surface since it often t akes place within
personal relationships or closed circuits and it is not only women who are affected. The
Court acknowledges that men may also be the victims of domestic violence and, indeed,
that children, too, are often casualties of the phenomenon, whe ther directly or
indirectly 6 ** It is significant that the Court stresses the gravity of the issue of domestic
violence in these words. Underlining the gravity of domestic violence further, the Court
emphasisedot hat i n domestic violringkt cacasn @pterpepens ®de C
human rights to life and to physical and mental integrity  6.%

Opuz v. Turkey concerned a petition filed by a victim of domestic violence, whose abusive

ex-husband killed her mother and the State ignored her continue d pleas for protection and

action. The Court found in favo ur of the applicant and held that the State of Turkey wasin

breach of the right to life and the right to be free from torture. On the right to equal

protection of law, the Court found that othe Stat eds failure to protect wo
domestic violence breaches their right to equal protection of the law and that this failure

does not need to be intentional 6.’

4.7.2 Rape as Torture

The Inter-American Commission on Human Rightsmade a finding that r ape may amount to
torture in the Fernando and Raquel Mejia v. Peru case.*® In Aydin v. Turkey, the European

123 The highlighted text comes from: Claiming Human Rights- Guide to International Procedures Available in
Cases of Human Rights Violations in Africa http://www.claiminghumanrights.org/eac.html

124 Opuz v. Turkey (Application no. 33401/02) Judgment, European Court of Human Rights, Strasbourg, 9 June
2009.

125 |bid., §132.
126 |bid., 1§ 147.
127 \bid., §191.

128 Fernando and Raquel Mejia v. Peru (Decision of 1 March 1996), Report No. 5/96, case no 10.970, in Annual
Report of the Inter -American Commission on Human Rights 1995 OEA/Ser.L/V/11.91, pp. 182-188.
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Court of Human Rights clarified that o0although the ill -treatment that Mrs. Aydin had
suffered included being stripped, beaten, sprayed with cold water from high  -pressure jets,
put in a car tyre and spun around and raped by an individual in military clothing, the rape
on its own would have been sufficient for the Court to make a findin g of torture under
Art. 3 of the European Convention on Human Rights 6.%

473 States® Due Diligence Responsibility

The understanding and application of due diligence standards has evolved over time. The
IACHR and IA@HR have, in their reports and judgments, established the due diligence
principle as a benchmark to decide on situations of violence against women perpetrated by
private actors. The Velasquez Rodriguez case already referred to above is among the first
cases that found State responsibility for violence by private actors. The due diligence
responsibility of the Sate has been reinforced by other decisions since.

The IACHR established in the case of Maria Da Penha Maia Fernandesv. Brazil othat the
obligation of States to act with the due diligence necessary to investigate and sanction
human rights violations applies to cases of domestic violence 6.'* Moreover the rights
contained in the American Convention may be implicated when a State fails to prevent,
prosecute and sanction acts of domestic violence perpetrated by private individuals. ***

In Claudia Ivette Gonzélez and Others, **? the IACHRdetermined that 6The protection of the

right to |life is a critical component of a Stateds
from acts of violence. This legal obligation pertains to the entire Sate institution,

including the actions of those entrusted with safegua rding the security of the State, such as

the police forces 6.'%

The IAGHR too made similar observations on the legal obligations of the Sate in the

landmark case of Gonz 81l ez et al . ( 6 Co P*TherEGHR ire thedcésp of v . Me xi co
Opuz v. Turkey,™ discussed the extent and limits of such a responsibility. The question

that Sates often contest is that there is no way a Sate could foresee or know the

behaviour of a private individual to trigger the responsibility of prevention.

In determining the question of knowledge, one common feature in the rulings of the EC tHR
is that the State authorities had already recogni sed a risk of harm to the victim and/or her

family members, but had failed to act diligently to protect them. The rec ognition of risk
was reflected in the issuance of protection orders, * the detention of the aggressor, **’
assistance to the victim and/or her family members in the filing of complaints,  **® and the

129 Aydin v. Turkey, Judgment of 27 September 1997, European Court of Human Rights, Applicati on No.
57/1996/676/866.

130 |ACHR, Report N° 54/01, Case 12.051, April 16, 2001.

131 Report N° 54/01, Case 12.051, Maria Da Penha Maia Fernandes(Brazil), Annual Report of the IACHR 2001, 11 3,
37-44.

132 |ACHR, Report 28/07, Cases 12.49612.498, March 9, 2007.

133 See, IACHR, Report N° 28/07, Cases 12.49612.498, Claudia Ivette Gonzalez and Others (Mexico), March 9,
2007, 1111 247-255; I/A Court H.R.

¥)/ACourtHR.,, Case of Gonz§lez et al ..Pfelkmbary QbjeationPMerés, Repajations. Me x i ¢ o
and Costs. Judgment of November 16, 2009. Series C No. 205, { 245.

135 Opuz v. Turkey (Application no. 33401/02) Judgment, European Court of Human Rights, Strasbourg, 9 June
2009.

1% See CEDAW Committee, Views on Communication No. 5/2005, Sahide Goekce v. Austria, July 21, 2004; CEDAW
Committee, Views on Communication No. 6/2005, Fatma Yildrim v. Austria , July 21, 2004.

137 See, European Court of Human Rights, Branko Tomasic and Others v. Croatia, Application No. 46598/06, 15
January 2009.

138 See, European Court of Human Rights, Kontrova v. Slovakia, Application No. 7510/04, EC tHR 2007VI (extracts).
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institution of criminal proceedings, i n response tsoand/orhher familyct i mé

members repeated contacts with the authorities.

4.7.4 Non-Discrimination

Non-discrimination is an important principle for women as noted by several regional and
international instruments. It is linked to the international recognition that the due
diligence duty of States to protect and prevent violence has special connotations in the
case of women, due to the historical discrimination they have faced as a group. **° Non

discriminationis art i cul ated i n instrumendsobdagqudleqpadi éygt be!

l aw, 68 or 6equal access to justiced and sex

discrimination.

Discrimination, while being a violation of a fundamental right to equality by itself, is also

the root of all other formsof vi ol ence against women. Il ndeed,

diligence to end structural discrimination that lead s to violence against women. The IACHR
report on Maria Eugenia Morales de Sierra underscores the link between discrimination,

violence against women and due diligence, highlighting

violence against women also involves measures to prevent and respond to the
discrimination that perpetuates this problem. *** Such measures arerequired to modify the
social and cultural patterns of conduct of men and women and to eliminate prejudices,
customary and other practices based on the idea of the inferiority or superiority of either

of the sexes, and on stereotyped roles for men and women.

Indeed, the applicant, Maria EugeniaMor al es de Sierrafds case
based on stereotyped roles for men and women. The applicant complained that the Code,
by treating women and men differently on the basis of sex, violated her right to equal
protection of and before the law under Article 24 of the American Convention. The IACtHR
l aid out its interpretation of the meaning
At paragraph 31, it stated that:

[T]he right to equal protection of the law set forth in Article 24 of the American
Convention requires that national legislation accord its protections without
discrimination. Differences in treatment in otherwise similar circumstances are not
necessarily d i A distinatian nwdaitho is Ypased on &easonable and
objective criteria dmay serve a legitimate Sate interest in conformity with the terms

of Article 24 ... It may, in fact, be required to achieve justice or to protect persons
requiring the application of special measures ... A distinction based on reasonable
and objective criteria (1) pursues a legitimate aim and (2) employs means which are
proportional to the end sought ¢é

The international and regional systems have also identified certain groups of women as
being at particular risk for acts of violence due to having been subjected to discrimination
based on more than one factor, among these girl -children, and women pertaining to ethnic,
racial, and minority groups; a factor which must be considered by States in the adoption of

measures to prevent all forms of violence, **? including sexual violence.

139 Opuz v. Turkey (Application no. 33401/02) Judgment, European Court of Human Rights, Strasbourg, 9 June
2009.

10 gee, e.g., UN General Assembly, Human Rights Council, Accelerating efforts to eliminate all forms of violence
against women: ensuring due diligence in prevention , A/HRC/14/L.9/Rev.1, 16 June 2010; UN General Assembly,
Intensification of efforts to elimin  ate all forms of violence against women , A/RES/64/137, 11 February 2010 and
A/RES/63/155, January 30, 2009; UN, Declaration on the Elimination of Violence against Women, General
Assembly resolution 48/104, 20 December 1993, A/RES/48/104, 23 February 1994; UN, Beijing Declaration and
Platform for Action, Fourth World Conference on Women , 15 September 1995, A/ICONF.177/20 (1995) and
A/CONF.177/20/Add.1 (1995); CEDAW, General Recommendation 19: Violence against Women, (11" Session 1992),
U.N. Doc.A/47/38 (1993).

141 |ACHR, Report N° 4/01, Maria Eugenia Morales de Sierra (Guatemala), 19 January 2001, para. 44.

142 UN General Assembly, Human Rights Council Accelerating efforts to eliminate all forms of violence against
women: ensuring due diligence in prevention , A/IHRC/14/L.9/Rev.1, 16 June 2010, para. 10; IACHR, Violence and
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ANNEXURE 4A Standard Format for the Submission of Communications to the
African Commission on Human and People s Ri ght s

There is no hard and fast rule or format for the submission of communications to the
African Commission, but the following simplified guidelines will make it much easier for
would-be complainants to submit their communications.

The guidelines are in two categories: (inter -State communications) and other (or individual
communications)

(A) Guidelines on how to submit communication under article 48 and 49
(Communications from States)

1. Complaining State(s) (should state amongst other things, its name, official language,
and year in which it ratified the Charter).

2. State Party accused of the violation (state the year the State ratified the African
Charter, its official language).

3. Facts constituting the violation (Please explain in as much a factual detail as possible
what happened, specifying place, time and dates of the violation, if possible).

4. Exhaustion of local remedies (indicate measures that have been taken to resolve the
matter amicable why this measure failed, or why it wasn't used at all. Also indicate
measures taken to exhaust local remedies. Please at tach all relevant documents).

5. Domestic legal remedies not yet pursued (please give reasons why this has not been
done).

6. Other International avenues (state whether the case has also been referred to any other
international settlement body either at the UN or within the OAU system).

7. Complaints submitted to the Secretary General of the OAU and to the accused State.
These complaint letters should be accompanied by any response from these two sources.

(B) Guidelines on how to submit a communication pursuant to article 5 5 of the Charter
(other communications)

1. Complainant (s) (please indicate whether you are actin g on your behalf or on behalf of
someone else. Also indicate in your communication whether you are an NGO and whether
you wish to remain anonymous).

Na me eeeeeeeeeeeeeeeeceeeeeeeece.

Age eeeeeeeeeeeeeeeeceeeeeeeecee.

,,,,,,,,,,,,,,,,,,,,,,

Nationality ééééeééeééeeéeéceeéececéeésé.

Occupation and/ or Profession éééééeéé. . ééeéeéé

Address ééeeéeéeeeeeceeeeeceeececece

Discrimination against Women in the Armed Conflict in Colombia , OEA/Ser/L/V/11.124/Doc.6, October 18, 2006,
para. 140; IACHR, Access to Justice for Women Victims of Violence in the Americas , Inter-Am. C.H.R.,
OEA/Ser.L/V/I, Doc. 68 ( 20 January 2007), para. 272; CEDAW Committee, General Recommendation 25, on
Temporary Special Measures UN Doc./CEDAW/C/2004/I/WP.1/Rev.1 (2004), section Il, para. 12.
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Tel ephone/ Fax no ééééééeéééeééeééeécecé.

2. Government accused of the Violation (please make sure it is a State Party to the
African charter).

3. Facts constituting alleged violation (Explain in as much a factual detail as possible what
happened, specifying place, time and dates of the violation).

4. Urgency of the case (Is it a case which could result in loss of life/lives or serious bodily
harm if not addressed im mediately? State the nature of the case and why you think it
deserves immediate action from the Commission).

5. Provisions of the Charter alleged to have been violated (if you are unsure of the
specific articles, please do not mention any).

6. Names and titles of government authorities ~ who committed the violation. (ifitis a
government institution please give the name of the institution as well as that of the head).

7. Witness to the violation (include addresses and if possible telephone numbers of
witnesses).

8. Documentary proofs of the violation  (attach for example, letters, legal documents,
photos, autopsies, tape recordings etc., to show proof of the violation).

9. Domestic legal remedies pursued (Also indicate for example, the courts yo u've been to,
attach copies of court judgments, writs of habeas corpus etc.

10. Other International Avenue (Please state whether the case has already been decided
or is being heard by some other international human rights body; specify this body and
indicate the stage at which the case has reached).

For further information, please contact:
The African Commission on Human and Peoples' Rights
P O Box 673, Banjul, The Gambia
Tel: 220 392962
Fax: 220 390764

(Source: African Commission for Human and Peoplefds Rights, Info
of Complaints, available at:
http://iwww.achpr.org/files/pages/communications/guidelines/achpr_infosheet_communications_eng.pdf)
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5. INTERNATIONAL HUMAN RIGHTS TREATIES

International human rights law address es itself to States and regulate s their conduct with
respect to individuals within their territorial control. Accordingly, an individual may bring
claims under international human rights law for violations by = Sate actors or for violations
resulting out of Sate failure to protect the treaty rights of the individual. Human rights
law does not yet recogni se the right of individuals to bring actions directly against the
perpetrator, whether public or private actors , before any of the regional or international
human rights bodies; claims can only be filed against States . Given that women are often
victims of violence by non -Sate actors, making claims under international human rights law
has limited use for women. This pr esents a real barrier for justice for women, particularly
in internal armed conflict situations where women are victims of sexual violence by all
parties including the rebel groups. 3

Despite the limitations of international human rights law, the individ ual complaints
mechanisms of certain human rights treaties are among the few options available to women

to pursue justice. The use of such mechanisms therefore needs to be strengthened. The

treaty bodies with the most potential to address specific gender related violations and the
ones often used by women applicants are the follows:

5.1 UN Convention on Elimination of All Forms of
Discrimination against Women (CEDAW)

5.1.1 Substantive protections

The UN Convention on the Elimination of All Forms of Discrimination against Women

(CEDAWAY* sets out the obligations of State Parties to combat discrimination and promote

substantive equality for women. Despite being singularly the most significant human rights

treaty focused on womend&svihalmamc eed gchdes, nrdcte avopear
This omission was corrected in 1992 when the CEDAW Committee issued General
Recommendation 19 It expl ai ns-based odgeheéeced such as f ami
forced marriage, dowry deaths, acid attacks, female circumcision, sexual harassment,

compulsory sterilisation or abortion or conversely denial of reproductive health services,

battering, rape and other forms of sexual assault are forms of discrimination that gravely

affect womends enj oy mightstandaHerefdrehfalli clearlyhwithira the

prohibition of discriminatory conduct in CEDAW.

General Recommendation 19 also specifically addresses the situation of women in armed
conflict. References to armed conflict in General Recommendation 19 inclu de:

1 a clarification that gender -based vi ol ence which impairs or nu
equal protection according to humanitarian norms in time of international or
internal armed conflictoé is prohibited by CEDAW

i The CEDAW Committee, explaining Article 6 of CEDAW that deals with prohibition
of al | f or ms of traffic i n women, states that
occupation of territories often lead to increased prostitution, trafficking in women
and sexual assault of women, which require specific pro tective and punitive
measures. 0

143 See below, for discussion on the applicabi lity of international humanitarian law.

144 The text of CEDAW is available at: http://www2.ohchr.org/english/law/cedaw.htm . Entered into
force 2 September 1981.

145 Committee on the Elimination of Discrimination against Women, General Recommendation No. 19, Violence
against women, (11th Session, 1992) UN Doc. HRIGEN1\Rev.1. Available at
http://www.un.org/womenwatch/daw/cedaw/recommendations/recomm.htm#recom19
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General Recommendation 19 imposes several obligations on State Parties to overcome all
forms of gender-based violence in the context of an armed conflict. Some of these require
States to:

1 criminalise gender-based war crimes, crimes against humanity and persecution in
their domestic laws;

1 ensure that any violations are investigated and perpetrators brought to justice ;
1 provide complaints mechanisms to women victims and compensation whether the
abuse occurred at the hands of the State, an armed group or a private individual ;
1 create specialised counselling and support services for women victims ;
1 provide gender-sensitive training for all military personnel and others involved in
the conflict ;
1 have campaigns to counter stereotypical perceptions that encourage, tolerate
conflict related vi ol ence agai nst wo men, i ncl

wo me H% &

The Optional Protocol to CEDAW*’ adopted in 1999 strengthens the mandate of the CEDAW
Committee and offers a complaints procedure for individual women or groups of women to
petition the Committee about their violation. It has since, significantly added to the
jurisprudence of the CEDAW Committee on violenc e against women.

5.1.2 Admissibility and Procedures

There are no admissibility requirements in addition to those stated in section 3. The
procedure provides that once the CEDAW Committee registers a request, it will
simultaneously consider the admissibility and merits. A time limit is fixed for the State to
submit observations before the matter can be subject to a decision of the Committee. It
can make recommendations to the State Party in its decision. The State Party is asked to
submit a written report, within six months following the receipt of the decision and
possible recommendations of the Committee, with detailed information on the measures
taken as a response to these observations and recommendations.**

Article 8 of the Optional Pr ot oc ol to CEDAW allows the Womends Cc
confidential inquiries upon receipt of information of grave or systematic violations. The

State Party is requested to cooperate in the examination of the material. One or more

members of the Committee are designated to conduct an inquiry and to report to the

Committee as a whole. Such an inquiry may include a visit to the territory of the State

Party if the State Party gives consent. Article 10 allows State Parties to opt out of these

procedures. For the inquiry procedure to be activated the information must relate to

multiple violations that are grave and derived from reliable source. *#°

5.1.3 Significant Decisions on Violence

The cases of violence that come to the CEDAW Committee have almost always been related
to a State failure to protect women from violence by private actors. There are however
significant decisions that are positive for women exploring the potential of sending
communications to the CEDAW Committee.

i) Domestic violence

Among the oft-cited cases of violence is the above -referred A.T. v. Hungary, where the

146 Making Rights a Reality- Violence Against Women in Armed Conflict, Amnesty International, Al Index:
ACT77/050/2004 p. 20 available at http://www.amnesty.org/en/library/info/ACT77/050/2005

147 The Protocol enter ed into force on 22 December 2000. Available at:
http://www.unhchr.ch/html/menu3/b/opt _cedaw.htm

148 |nformation available at:  http://www.claiminghumanrights.org/cedaw _individual communications.html

149 supra note 1 at pps.134-135.
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applicant was a victim of severe domestic violence. The perpetrator, her common -law
husband and father of her two children, had criminal proceedings lodged against him but
was never detained. The applicant thus claimed that the State failed to  protect her from
severe domestic violence despite her repeated requests for assistance. There were no
protection or restraining orders available and no shelters equipped to take h er and her
disabled child. The CEDAW Committee held that Hungary had failed in its obligations under
the CEDAWConvention because it had not enacted specific legislation to combat domestic
violence and sexual harassment, because no shelters existed for the immediate protection
of a woman with a disabled child in the present case, and because there was no injunctive
relief, such as a restraining order, available to her. **° The CEDAW Committee in this case
not only affirmed the emerging standards of due dilige nce responsibility of Sates to
prevent, investigate, prosecute and punish violence by non -Sate actors; it also itemised a
whole range of Sate responsibilities to protect women against domestic violence, including
legislative, administrative, and social welfare changes.™*

In Goekce v. Austria,™® and Fatima Yildirim v. Austria, ***the women on whose behalf the
cases had been brought were killed by their respective husbands after a series of violent

incidents over a lengthy period. The two women were killed d espite their appeals for

assistance from law enforcement agencies and the courts on a number of occasions. The

CEDAW Committee found a violation of the right to life and physical and mental integrity

under Articles 2 (elimination of discrimination) and 3 ( equality) of CEDAW, read together

with Article 1 (non -discrimination) and General Recommendation 19 (violence against

women). The CEDAW Committee considered that given the combination of factors, the

police knew, or should have known, that the victims were in serious danger, and therefore

the police were accountable for failing to exercise due diligence. In these cases, the

CEDAW Committee also held that a perpetratords ri
womands human rights to Itdliftegitand t o physi cal and me

ii) Failures in judicial response to sexual violence
In Vertido v. The Philippines, *** an important case on sexual violence, the applicant argued
that the judiciary had discriminated against her by relying on gender -based myths in its
procedures and decisions.

The applicant had brought a rape claim against a colleague and reported the case to police

within 48 hours of the incident. After the case was initially dismissed for lack of probable

cause, she pled an appeal aacadsedsbe chargeel dvitha@ape. or der t h e
After an inordinate delay in the proceedings, the trial court ultimately issued a verdict

acquitting the accused. It held that there was reasonable doubt to convict the accused

based on evidence presented by the prosecution and that the testimony of the applicant

indicated she consented to sexual relations.

The applicant subsequently pled a complaint to the
inter -alia that the Sate failed in its obligation to ensure that women are protec ted against

discrimination by public authorities, including the judiciary. She further alleged that the

court had relied on gender -based myths in its judgment and claimed that the acquittal was

evidence of the failure of the State to exercise due diligence in punishing acts of violence

against women. The CEDAW Committee found the Sate in violation of its obligations under

Articles 2(f) and 5(a) which require Sate Parties to take appropriate measures to modify or

abolish existing Sate laws, regulations an d practices that constitute discrimination against

women. Article 5(a) in particular requires Sate Parties 6to modify the social and cultural

patterns of conduct of men and women with a view to achieving the elimination of

150 AT. v. Hungary (CEDAW Comm. No. 2/2003 (2005))1 9.3.
%1 |bid., 0.6, Il General, (a) 8(h).

152 Goekcee v. Austria (CEDAW Comm. No. 5/2005 (2007)

153 Yildirim v. Austria (CEDAW Comm. No. 6/2005 (2007)

154 Vertido v. The Philippines (CEDAW Comm. No. 18/2008)
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prejudices and creogpged nolésdar men larel wentere6.'® The decision is
significant in that it highlights the obligation of the = Sate to take steps to modify social
notions of gender stereotypes and eliminate prejudices and customs that harm women and
are at the root cause o f all forms of violence against women , and contribute to failures to
respond to it .

5.1.4 Limitations and Opportunities

 The CEDAW Committee rendered the communication in Kayhan v. Turkey **°
inadmissible on the grounds that sex discrimination was not explicitly raised as an issue
in the domestic proceeding although such discrimination was implicit in the facts of the
case. Thus if an issue was not raised in the domestic proceedings, it canno t be raised
for the first time in  a communication with the CEDAW. It needs to be raised at the
domestic level and only if it fails, can it be raised again with CEDAW.

1 Despite Article 2(e) of CEDAW, which specifically prohibits discrimination by o6any
person, group or enterprise 6 to raise a complaint of violation of a treaty right, a woman
must establish, like with other treaty bodies, that the violation has been by a Sate
Party. I n order,otro 6bahed & itaius ddisodvn th at the
Sate has failed to act to prevent the harm or to properly investigate, prosecute,
punish and provide reparation under national laws. Thus it is a two -step process and a
double burden for women to raise violations by non -Sate actors. One, women n eed to
show that they are victims of conduct amounting to a violation of a treaty right. Two,
the applicant must be able to demonstrate that the State is responsible under
international law for its failure to exercise due diligence to prevent or prosecute it.

1 The CEDAW Committee has done little with regard to enhancing the definition of
torture to include sexual violence and violations by non -Sate actors. Given that
CEDAW itself does not contain a specific prohibition against torture, the CEDAW
Committee could have taken all opportunities to clarify and affirm that women may be
victims of torture and therefore in need of protection or that non  -Sate actors too may
be responsible for torture. In the 2005 report of the fact -finding inquiry in Ciudad
Juarez, Mexico, the CEDAW Committee adopted the traditional interpretation of
torture despite the fact that by then other regional and international bodies had
already established rape and other forms of sexual violence as torture. The report
speaks of torture as distinct from rape and other forms of sexual violence by private
citizens. ®" By not addressing rape as constituting torture, the CEDAW Committee
missed an important opportunity to affirm and lend the force of its weight and
credibility to the decision s of regional and international bodies.

1 The inquiry procedure of the O ptional Protocol of CEDAW has been undeiutili sed.
Since the ORCEDAW came into force, the Committee has conducted only one inquiry in
over a decade.'®® The limited use of this procedure may precisely be an opportunity for
women to consider activating it, particularly or in addition to when individual
applications at other mechanisms fail. Since this procedure relates to multiple
violations and not an i ndividual complaints mechanism, groups instead of individual
victims may take the initiative to activate the inquiry.

155 Non-Discrimination in International Law 8A Handbook for Practitioners, 2011 Edition, Interights, London, p .
127.

1% Kayhan v. Turkey, CEDAW Comm. No. 8/2005 (27 January 2006)

157 CEDAW, Report on Mexico produced by the Committee on the Elimination of Discrimination against Women, and
Reply from the Government of Mexico, UN Doc. CEDAW/C/2005/0OP.8/MEXICO, 27 January 2005 1 232, 241, 273,
274.

138 |bid.
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5.2 The United Nations International Covenant on Civil and
Political Rights (ICCPR)

5.2.1 Substantive protections

The ICCPR articles mosrelevant to bring claims to redress violence against women include:

Article 3 d Equality between men and women

Article 6 dRight to Life

Article 7 8 Prohibition on torture, cruel, inhuman and degrading treatment and punishment
Article 8 dProhibition on slavery

Article 9 dRight to liberty

Article 10 dRight to human dignity

Article 14 d Equality before courts and tribunals

Article 26 0 Non-discrimination and equality before the law

The treaty established a Human Rights Committee (HRC) to monitor the implementation of
the treaty and to consider complaints of violations of treaty rights by the State.

Under Optional Protocol | to the treaty, State Parties may accept the competence of the
HRC to hear individual complaints.

5.2.2 Admissibility and Procedu re

There are no admissibility requirements other than those mentioned in section 3. The HRC

may consider individuals complaints**®, cal |l ed odcommunicationsé, agains
the Optional Protocol | to the International Covenant on Civil and Political Rights. The

communication must be submitted by the alleged victim or by someone assigned by the

victim to act on his/her behalf. %

Complaints are submitted in written form to the Committee, registered by the Secretariat
and sent to the State Part y for its response. If the State Party contests the admissibility of
the communication the Committee may decide to consider admissibility separately to the
merits (with each party given the opportunity to make written submissions), but does not
always do so.

Once parties have provided their written submissions, the communications are examined by
the Committee on the basis of the documents that have been submitted in closed session,
without an oral hearing.

5.2.3 The General Comments and Decisions of th e Human Rights Committee

The HRC has adopted general comments, issued reports and/or otherwise made important

findingst hat i mpact positively the possibilities of add
treaty rights, including sexual violence. These range from questions of admissibility to

definitions of important concepts of equality and non -discrimination, to clarification on

nature and extent of violation and the extent of State obligation to protect and promote

civil and political rights.

i) Prohibition of discrimination

In General Comment No.18, the HRC set out a definition of discrimination to clarify Article
26 on-déosemni mi nat i on ® &meddefieitpru gilovidesy othe Committee

1% The schematic representation of how the individual complaints procedure works is available at:
http://www.claiminghumanrights.org/ccpr_schematic.html

180 |nformation available at:  http://www.claiminghumanrights.org/ccpr_individual _communications.html
161 HRC General Comment No. 18, NorDiscrimination (1989), UN Doc. HRC/GEN/1/Rev, 1 1.
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believes the term 06di s cCovenuntrsiaotld be nrierstosd talimpdyd
any distinction, exclusion, restriction or preference which is based on any ground such as
race, colour, sex, language, religion, political or other opinion, national or social origin,
property, birth or other status, and which has the purpose or effect of nullifying or
impairing the recognition, enjoyment or exercise by all persons, on an equal footing, of all
rights and freedoms6.'®> The definition is broad , does not require discriminatory intent
and encompasses both direct and indirect discrimination. With regard to violations of
womend6s rights in the area of i mmi gration
benefits, the HRC has generally held that laws that discriminate between men and women

breach Article 26 .1

In General Comment No. 28 relating to Article 3 on equality between men and women, the
HRC asserts that 0Article 2 and 3 [of the ICCPR] requires States parties to take all steps
necessary, including the prohibition of discrimination on the ground of se x, to put an end to
discriminatory actions both in the public and the private sector[s] which impair the equal
enjoyment of rights 6 %

aws

he

e

In Lovelace v. Canada,*Canadi an | aw had removed the applicant

because she had married a non-Native Indian man. Under the same legislation, the reverse
situation would not have resulted in loss of status for a man. The HRC held that ongoing
denial of her Indian status and therefore to return to the reserve following her divorce
violated her right as a person belonging to a minority and her right to equality and non -
discrimination on the basis of sex. The decision implies that the protection of culture
cannot discriminate against women on the basis of their sex. This provision is useful to
women who experience violation of their rights in the name of culture or religion. The
practice of hono ur crimes that sometimes takes the form of sexual violence is often
tolerated in several countries in the name of p rotecting culture or religion.

i) Torture of famil y members of the disappeared

Another pioneering decision from the HRC is application of Article 7 to indirect torture i.e.
the suffering endured by persons close to the victim of torture or of enforced

disappearance. In Quenteros v. Uruguay, the HRC underst ood &6t he angui sh

caused to the mother by the disappearance of her daughter and by the continuing

uncertainty concerning her fate and whereabout s.
of the violations of the Covenant suffered by her daugh t er i n particul®r,

The HRC has thus legitimised the claims of many mothers, wives and daughters of victims of
torture or disappearance and expanded the torture prohibition for women.

iii) Recognition of due diligence obligations to prevent and respond to harm by
non-State actors

The Human Rights Committee has recognised in a number of general comments the positive
obligations on Sates to prevent and respond to violence committed by non -Sate actors,
and the fact that a failure to respond a ppropriately may amount to a violation by the State
itself.

In General Comment No. 31, the Committee explained that the general obligations to

162 |bid., 7.

183 Aumeeruddy-Cziffra v. Mauritius , HRC Comm. No. 35/1978 (9April 1981); Avellanal v. Peru, HRC Comm.No.
172/1984 (28 October 1988); Broeks v. The Netherlands, HRC Comm.No. 172/1984 (9 April 1987); Pauger v.
Austria, HRC Comm.No. 718/1996 9 July 1997); Zwaan de Vries v. The Netherlands, HRC Comm.No. 182/1984 (9
April 1987).

%4 HRC, General Comment No.28: Equality of Rights Between Men and Women (Article 3) (2000), UN Doc.
CCPR/C/21/Rev.1/Add.10 1 4.

1% Lovelace v. Canada HRC Comm. No. 24/1977 (30 July 1981); J.L. v. Australia , HRC Comm. No. 491/1992 (28
July 1992).

186 Quinteros v. Uruguay, HRC Comm. No. 107/1981 (23 July 1983) para 14
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implement the Convention:

are binding on States [Parties] and do not, as such, have direct horizontal
effect as a matter of international law. The Covenant cannot be viewed as a
substitute for domestic criminal or civil law. However the positive obligations

on States Parties to ensure Covenant rights will only be fully discharged if
individuals are protected by the State, not just against violations of Covenant
rights by its agents, but also against acts committed by private persons or
entities that would impair the enjoyment of Covenant rights in  so far as they
are amenable to application between private persons or entities. There may be
circumstances in which a failure to ensure Covenant rights as required by
article 2 would give rise to violations by States Parties of those rights, as a

result of States Parties permitting or failing to take appropriate measures o r to

exercise due diligence to prevent, punish, investigate or redress the harm
caused by such acts by private persons or entities. States are reminded of the
interrelationship between the positive obligations imposed under article 2 and
the need to provide effective remedies in the event of breach under article 2,
paragraph 3. The Covenant itself envisages in some articles certain areas
where there are positive obligations on States Parties to address the activities
of private persons or entities. For exam ple, the privacy -related guarantees of
article 17 must be protected by law. It is also implicit in article 7 that States
Parties have to take positive measures to ensure that private persons or
entities do not inflict  torture or cruel, inhuman or degrading treatment or
punishment on others within their power. In fields affecting basic aspects of
ordinary life such as work or housing, individuals are to be protected from
discrimination within the meaning of article 26. *°’

iv) Reproductive Rights

Karen Noelia Llantoy Huaméan v. Peru*® concerns a minor who was carrying a foetus with a
fatal abnormality. She was denied an abortion despite Peruvian law allowing pregnancy
termination for health reasons. The young woman was forced to carry the foetus to term
and to feed the baby until its inevitable death several days later. The HRC found a
violation of Article 17 (arbitrary interference with privacy) and Article 7 (prohibition of
torture) , reasoning that the author suffered mental distress due to the refusal of the
medical authorities to carry out a therapeutic abortion. **®*I't noted the authorés
vulnerable position as a female minor and the failure of the State to give her adequate
medical and psychological support. *° Peru was consequently found in breach of Articles 24
(right to special measures of protection for minors) and 2 (obligation to ensure and protect
rights) of the ICCPR.

5.2. 4 Limitations and Opportunities

1 Despite the broad scope of Article 7 of the ICCPR, othere have been very few female
applicants who have brought proceedings alleging a breach of Article 7 as a result of
sexual or other violence outside the traditional construction of torture within Sate
custodyd. '™ There have been cases before the HRC thoughthese have concerned men

187 On torture by non -state actors, see also General Comment No. 20 on Article 7: o[i]t is the duty of the State
party to afford everyone protection through legislative and other measures as may be necessary against the acts
prohibited by article 7, whether inflicted by people acting in their official capacity, outside their official capacity

or in a private ¢tnapGereialtCpndmerit Naa 28ahe C@mmittee identified domestic violence
and other forms of violence against women as contrary to Article 7 of the ICCPR (para. 11).

168 Karen Noelia Llantoy Huaman v. Peru, HRC Comm. No. 1153/2003 (2005).
189 |pid., 1 6.3 -6.4.
170 |pid., 11 6.5.

" supra note 1 at p. 221.
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who have claimed breach of Article 7 through sexual violence on their genitals .

There is as much scope for women victims of sexual violence to claim breach of Article
7.

1 There is nothing in the rules of the treaty bodies preventing them from  allowing for the
amendment of a complaint when new information comes to light or to comment on the
gendered aspects of a complaint. Yet, in cases that had references to sexual violence
against women, the HRC has generally neglected to probe further and draw that fact
out exhibiting an overall approach of gender blindness. In Gedumbe v. Democratic
Republic of Congo,*” a male teacher at a consular school in Bujumbura claimed breach
of Article 7 when a former ambassador withheld his salary to force him to make his
wife available for sex. While the case itself was declared inadmissible because of
unsubstantiated facts, the HRC did not comment on the possibility that the wife may
have been a victim of slavery and therefore suffered a breach of Article 8.

1 Similarly, in Blanco v. Nicaragua,'’* the complainant claimed a breach of Article 7 when
government forces ransacked his house and beat his pregnant wife to the point of
causing her miscarriage. The HRC found a breach of Article 7 as was claimed, but
failed to comment on the vi cious attack on the wife. In another case of V.E.M v.

Spain*’, the male complainant claimed he was dismissed from military service because

he ot ol erated his wif edsd whichsconstituted anaattdckeon his f est y | e
honour. The complaint did not m ention the wife nor was she included as a

complainant. The HRC, instead of using the opportunity to question the biased notion

that the s e x u al lives of women have an impact on menos
while declaring the claim inadmissible.

1 General Comment 28, in relation to torture, refers to domestic or other types of
violence against women, including rape, the denial of access to safe abortion when
pregnancy has resulted from rape, forced abortion or forced sterilisation, and the
practice of genital mutilation. *® The inclusion of such a broad range of crimes opens
up avenues for claims from many women victims of these varied crimes and not only of
rape.

9 General Comment 7 clarifies that Article 7 prohibits ill -t r eat ment 6even whe
commited by persons acting outside or *wherebpout any
holding the Sate responsible for acts of officials beyond their prescribed roles and
orders. General Comment 20 goes a step further and includes within Sate
responsibility, acts of o fficers in their private capacity. *’® For women, who are ofteniill -
treated or tortured for information about their male relative s, such clarifications are
important to send claims to the HRC.

5.3 United Nations Convention Against Torture (UNCAT)

The Committee oversees the implementation of the UN Convention Against Torture (CAT
Committee).

172 Motta v. Uruguay , HRC Comm. No. 11/1997 (29 July 1980); Ajaz and Jamil v. Republic of Korea , HRC Comm.
No. 644/1995 (19 March 1997); Rodriguez v. Uruguay, HRC Comm. No. 332/1988 (19 July 1994)

”® Gedumbe v. Demoaatic Republic of Congo, HRC Comm. No. 641/1995 (10 July 1997)

174 Blanco v. Nicaragua, HRC Comm. No. 328/1988 (10 July 1994)

175 .E.M v. Spain, HRC Comm. No. 467/1991 (16 July 1991)

6 HRC, General Comment No.28, Equality of Rights Between Men and Women,para 11.

" HRC, General Comment No.7: Torture or Cruel, Inhuman or Degrading Treatment or Punishment, para 2 .

18 HRC, General Comment No.20: Torture or Cruel, Inhuman or Degrading Treatment or Punishment, paras 2 and
13.
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5.3.1 Admissibility and Procedure

There are no admissibility requirements in addition to those stated in section 3.
Communications or complaints may be sent by the victim herself or on her behalf to the
CAT Committee. If the Committee decides that a communication is admissible, the author
of the communication and the State Party is informed. The Committee then examines the
merits of the communication. The State Party has six months for the submission of its
explanations or for the information about the measures it may have taken to remedy the
situation. The complainants may also provide further information and be invited, if the
Committee deems it necessary, to participate in its meetings. The individual
communications are considered in private meetings and all documents are confidential. To
protect the person(s) claiming the violation, the Committee may request the State Party
concerned to take measures in order avoid irreparable damage to the alleged victim of the
violation, pending the final decision of the Committee. When the Committee arrives at a
decision, it is transmitted to the complainant and to the State Party concerned. The
Committee invites the State Party to inform it of the measures it has taken in the light of
that decision. *"°

5.3.2 Committee Against Torture (CAT) on Violence Against Women

Although the Special Rapporteur on Torture has recogni sed sexual violence as a method of
physical torture in 1986, t he CAT, |ike the HRC, has
experience of violence as torture, cruel, inhuman and degrading treatment. It has
however, in recent times been proactive in expressing concerns about sexual violence in
classic contexts for tort ure such as detention *®" and for classic purpose of extracting
information from women about male relatives. %2 Since at least 2004, the CAT has
expressed concern over a range of different forms of violence such as female genital
mutilation, ** domestic violence *** and the sexual harassment of girls** in its concluding
observations on country reports, indicating that it considers that these may fall within the
prohibitions of UNCAT.

However, there have been very few individual complaints of rape or sexual violence as
torture before the CAT. Indeed, Saadia Ali v. Tunisia’®® is among the cases that is classic in
the sense of meeting all the elements of torture as defined in Article 1 of UNCAT. When
the complainant, a dual French and Tunisian citizen, critici sed a Tunisian court official
while attempting to retrieve a document her brother needed for his forthcoming wedding,
she was forcibly taken to a basement in the courthouse. A guard in the basement punched
and kicked her, ripped off her scarf and dress so she was half-naked in front of about 50
men, dragged her by her hair, and beat her until she lost consciousness. After the incident,
the petitioner tried unsuccessfully to file a complaint and seek domestic remedies under
Tunisian law. The Committee against Torture found violations of Articles 1 (definition of
torture), 12 (prompt and impartial investigation), 13 (right to complain), and 14 (right to

179 |Information available at: http://w  ww.claiminghumanrights.org/cat_conceivable_actions.html
180 Report of the United Nations Special Rapporteur on Torture UN Doc.E/CN.4/1986/15, para 119.

181 CAT, Concluding observations on the USA, contained in the Report of Committee against Torture, UN Doc.
A/55/44(2000), para 179 .

182 CAT, Concluding observations on the Egypt, contained in the Report of Committee against Torture, UN Doc.
A/55/44(2000), para 209; CAT, Concluding observations on the Tunisia, contained in the Report of Committee
against Torture, UN Doc. A/54/44(1999), para 99.

18 CAT, Concluding observations on the Cameroon, contained in the Report of Committee against Torture, UN Doc.
CATI/CICR/31/6, 5 February 2004, para 7 .

184 CAT, Concluding observations on\Greece, contained in the Report of Com mittee against Torture, UN Doc.
CAT/CICR/33/2, 10 December 2004 para 5(k); Zambia, UN Doc. A/57/44, 25 August 2002, para 7(c) .

185 CAT, Concluding observations on Greece, contained in the Report of the CAT, UN Doc. CAT/C/CR/33/2, 10
December 2004 para 5(h); Egypt, UN Doc. CAT/C/CR/29/4, 23 December 2003 paras 5 (d) and (e).

18 Saadia Ali v. Tunisia (CAT Comm. No. 291/2006 (2008)
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fair and adequate compensation) of the United Nations Convention against Torture
(UNCAT).

In Kisoki v. Sweden®®’ the complainant , a Zairian (now Democratic Republic of the Congo),

sought refugee status in Sweden, and this was rejected. In finding that Ms. Kisoki, who was

raped at home in front of her children and in prison, was personally at risk of being subje ct

to torture if returned to Zaire, the Committee against Torture took account of all relevant
considerations, including Ms. Kisokids political
detention and torture and the existence of a consistent pattern of gr  oss, flagrant or mass

human rights violations. The Committee found that Ms. Kisok i 6 s f orced return to
would violate Article 3 (non -refoulement) of the Convention against Torture (CAT). The

Committee, however despite the positive determination of the existence of the risk of

torture if Ms. K isoki would return to Zaire, did not make any reference to the form of

torture (i.e. rape) that she had experienced or was at risk of being subjecte  d to. Thus othe
sexualized nature of the torture, particularly the

consideration of the issue 6.

The CAT made a similar finding in the later case of A.S. v. Sweden,’® again implying that
forced marriage and sexual slavery are forms of torture without necessarily dealing with
the gender aspect of the violence as stated in the complaint. The facts of the case  were
that the applicant was an Iranian citizen, seeking refugee status in Sweden after being
forced into a short-term marriage (sighe or mu t g dvlere she did not live with her
husband, but was at his disposal for sexual services whenever required. When A.S. fell in
love with a Christian man, she was caught and arrested by the police and taken to her
h u s b ahoohd) where she was severely beaten by him. Subsequently, she left the country
with her son. After the Swedish Immigration Board rejected her case for asylum, she
brought the case before the Committee against Torture. The CAT decided that she risked
tortur e and execution upon return to Iran and that forced return would constitute a
violation of Article 3 of the CAT ( non-refoulement ). Since the forms of torture she referred
to were being forced toremain the 6 wi f e of the husband, ceandure his ¢
provide him sexual services, it can be concluded that the torture the CAT sought to protect
A.S. from, was indeed these forms of gender-based violence.

That rapes by public officials constitute torture has been firmly and explicitly established in
two of the more recent cases decided by CAT. One of these cases also held that
discrimination on the ground s of gender is one of the impermissible purposes of torture. In
C.T. and K.M. v. Sweden,'® Sweden announcedthe deportation of C.T. and her son, K.M.
to Rwanda. C.T. sought to stop the deportation on grounds of breach of Article 3 of the
UNCAT as she fearedshe would be immediately detained and tortured by the Rwandan
Directorate of Military Intelligence. She was a political activist in Rwanda; she was raped
repeatedly during her detention and had become pregnant with her son as a result of the
rapes. Finding in her favour, the CAT held that C.T. was subjected to torture in the past
referring to the fact that she was repeatedly raped by public  officials. It also held that her
son, who is a product of the rapes she endured , is a constant reminder of those rapes.

In V.L. v. Switzerland ,*** a woman claimed that prior to her initial departure from Belarus,
she had been interrogated and raped by thr ee police officers seeking information on the
whereabouts of her husband, who was a political activist and critical of the President of
Belarus. The CAT dealt with two important points in its decision in this case. One, it linked
the facts of the complain t to the torture definition in Article 1 and held that the rape

187 pauline Muzonzo Paku Kisoki v. Sweden(CAT Comm. No. 41/1996 (1996).

®_ambert, C, O6Partial Sites and Partial Sightings: Women and th
Picketing and C. Lambert (eds.), Global Issues, Women and Justice (Sydney: Sydney Institute of Criminology Series
No. 19, 2004), pps. 152-153.

189 A.S. v. Sweden (CAT Comm. No. 149/1999 (2001)
10 C.T. and K.M. v. Sweden (CAT Comm. No. 279/2005) { 7.5.
¥y L. v. Switzerland (CAT Comm. No. 262/2005).
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constituted torture. Accordingly, it held that the rapes osurely constitute infliction of

severe pain and suffering perpetrated for a number of impermissible purposes, including

interrogation , punishment, retaliation and discrimination based on gender 6 and therefore

considered that osexual abuse by the police in this case constitutes torture 6.9 Two, it

debunked the notion that torture has to occur in official places of detention, ruling that

&he complainant was clearly under the physical control of the police even though the acts

concerned were perpetrated outédPde formal detention

5.3.3 Limitations and Opportunities

One of the major | imitations aidncedfMbe&xdallviolenceimaddr ess wc
the restriction in the definition of torture in Article 1. The definition explicitly states that

the pain or suffering must have been inflicted or instigated by or  with the consent or
acquiescence of a public official or by person(s)
experience of violence is often at the hands of non -Sate actors and feminists have

critici sed this emphasis on violence by public official as excluding women from the highest

protection afforded in international law. %

C AT previous case law on the issue shows a rather narrow or a literal approach to the
interpretation and application of the public official requirement. In G.R.B v. Sweden'®
the applicant had been raped by members of the non-State group Shining Path and claimed
fear of violence or reprisal . The CAT held that if a person claims risks of violence by a non-
governmental entity that is not acting with the consent or acquiescence o f the government,
it does not attract the protection of Article 3 of the UNCAT. The decision has been
critici sed for not adequately addressing the issue of acquiescence. The CAT did not, in this
case, ascertain if the rapes by the non -governmental entity were the result of Sate
inaction to reports of rapes generally and by Shining Path in particular. **°

Similarly, in S.V. et. al. v. Canada > in which the complainant feared violence from LTTE
upon return to Sri Lanka, the CAT held that the government of S ri Lanka did not support the
actions of LTTE and therefore did not consent or ac
LTTE had a quastgovernmental status with complete control over a particular territorial
area and therefore could be characteri sed as 0other persons acting in official capacity 6 was
completely missed. In another case of Elmi v. Australia ,**® Somali warring factions were
indeed characteri sed as acting in an official capacity because of their effective control of
the Sate and lack of centr al government. Lack of central government is the norm rather
than an exception in Sates facing armed opposition and such a criteria to establish the
official capacity of non -Sate actors makes applying international human rights laws to
situations of int ernal armed conflicts or Sates confronting armed opposition extremely
difficult.

The existing jurisprudence of the CAT therefore 0does not protect women against brutal

rapes or mass killings by rebel soldiers, for example, except where it can be said t hat the
soldiers were in effective control of the territory and there was no central government 6.

192 |bid., T 8.10.
193 | pid.

194 Katharine Fortin, Rape as Torture 3An eval uati on of t he Coatimndetotsexeal agai nst Tortur e
violence, Utrech t Law review, Vol4, Issue 3, December 2008, pp.145.

1% G.R.B. v. Sweden CAT Comm. No. 83/1997 (15 May 1998)

McCorquodale R. and R. La Forgia, o6%akhtegAOfbrehe(LBDODAYTF @I #lam.
Rev. 189, pps. 209-210.

17 3.V. et. Al. v. Canada, CAT Comm. No. 49/1996 15 May 2001.
198 Elmi v. Australia , CAT Comm. No. 120/1998 14 May 1999.
199 Sypra note 1 at pp.249.
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In a move away from its previously narrow interpretation of the Convention on the issue of
torture by non -Sate actors and the question of the level and extent of Sate complicity,
the CAT issued General Comment No. 2 in 2008 acknowledging that torture is and can be
committed by non -Sate actors . It assigns the responsibility of such torture to State failure
to oexercise due diligence to prevent, investigate, prosecute and punish such non-State
officials or private actors 6. It holds the State and its officials accountable 0as authors,
complicit or otherwise responsible under the Convention for consenting to or acquiescing in
such impermissible acts6.?® The Comment reflects the due diligence standards of other
treaties such as the ICCPR and the decisions of regional human rights bodies. There are yet
opportunities to hold the State accountable for failure to prevent violations by non  -Sate
actors and/or effectively investigate and prosecute their actions.

5.4 Special Procedures of the Human Rights Council

Special proceduresd is the general name given to the mechanisms established by the
Human Rights Council to address either specific country situations or thematic issues in all
parts of the world. Special procedures mandates usually call on mandate holders to
examine, monitor, advise and publicly report on human rights situations in specific
countries or territories, known as country mandates, or on major phenomena of human
rights violations worldwide, know n as thematic mandates . Currently, there are 36 thematic
and 10 country mandates. The Office of the High Commissioner for Human Rights provides
these mechanisms with personnel, policy, research and logistical support for the discharge
of their mandates.

Various activities are undertaken by special proce dures, including responding to individual
complaints, conducting studies, providing advice on technical cooperation at the country
level, and engaging in general promotional activities.

Special procedures are either an individual (called "Special Rapporte ur" or "Independent
Expert") or a working group usually composed of five members (one from each region). The
mandates of the special procedures are established and defined by the resolution creating
them. Mandate-holders of the special procedures serve in their personal capacity, and do
not receive salaries or any other financial compensation for their work. The independent
status of the mandate -holders is crucial in order to be able to fulfil their functions in all
impartiality.

Most Special Procedures receive information on specific allegations of human rights
violations and send urgent appeals or letters of allegation to governments asking for
clarification.

(Source: Special Pro cedures of the Human Rights Council, Office of the High
Commissioner of Human Rights, available at
http://www.ohchr.org/EN/HRBo  dies/SP/Pages/Welcomepage.aspx)

5.4.1 Possibilities and Limitations of the Special Procedures

Since special procedures are mechanisms with an independent mandate, there are several

possibilities with regard to their effective usetoraisevi ol ati ons of Innmamends ri gh
cases individuals and NGOs maysend an &urgent appeald6 ( wher e tmmentriskof s i m

harm) or a letter of allegation ( 6 wher e the har m haanindViduadcasty occurr e
to the Special Rapporteur with the mandate on the thematic issue that is most relevant to

the violation. If the facts of the case fall under the comp etence of the thematic issue of

more than one Special Rapporteurs, the letter may be sent simultaneously to several

special rapporteurs to explore possibilities of sending a joint communication to the

government concerned.
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There are no specific admissibility criteria and any individual or a group on behalf of an
individual may send the letter. There is no need to exhaust domestic remedies nor is it
necessary that the State concerned has signed or ratified any treaty or convention. Sending
a communication to a Special Rapporteur does not prevent a person from sending a
communication of the same case to any other treaty body mechanism at any time. 2%

Upon receipt of a letter of allegation, the special rapporteur will consider it and if
considered credible, forward it to the concerned government for a response. The
government may or may not respond to the letter. The fact of the complaint and the
response from the government, if any, is published in a combined report produced by the
Office of the High Commissioner for Human Rights secretariat each year . Complainants are
encouraged to send updates on the allegation if the situation changes.

The special procedures may be effective in case of an imminent threat or danger to the
lives of people. An urgent appe al may be sent to the special rapporteur, on which they
take action and forward the allegation letter to the concerned government in a matter of
days. In short, the special procedures are not bound by the framework, criteria or rules of
the treaty body me chanisms and as such do not suffer from the limitations of the treaty
bodies.

However, the special procedures have their own limitations. The process of the special
procedures is not usually public and the mandate holder does not make a decision or a
determination at the end of the process (except in the case of the Working Group on
Arbitrary Detention , which has a different procedure ). As such, the special procedures are
mechanisms that make recommendations to and exert pressure on the government to stop
violations and respond to them. However, they cannot themselves provide redress to
individual victims.

Thecountry-s peci fic mandate holders do not hahee
may nevertheless be useful to inform of communications specific to that country. A list
with useful links on special procedures is attached as annexure 5A.

Guidance on sending Urgent Appeals and Letter of Allegations to the Special Rapporteur is
available at :

http://www.ohchr.org/Documents/HRBodies/SP/LeafletCommunications en.pdf

201 Although this may not be the case with respect to the Working Group on Arbitrary  Detention, which, unlike
other special procedures, uses a quasi-judicial adversarial procedure in relation to individual communications.
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Annexure 5A : Useful links on Special Procedures

1. A Handbook for NGOs wit h details on Special Procedures

http://www.ohchr.org/Documents/Publications/NgoHandbook/ngohandbook6.pdf

The handbook gates that any Special Procedure mandate holder who has the
receipt of information a bout human rights violations within their mandate can
accept such complaints/communications.

2. Mandate holders particularly relevant to sexual violence that accept individual
complaints include:

il

Special Rapporteur on violence against women, its causes and consequences:
http://www.ohchr.org/EN/Issues/Women/SRWomen/Pages/Complaints.aspx

Special Rapporteur on torture and other cruel, inhuman or degrading treatment
or
punishment: http://www.ohchr.org/EN/Issues/Torture/SRTorture/Pages/Appe

als.aspx and
http://www.ohc hr.org/EN/Issues/Torture/SRTorture/Pages/Allegation.aspx

3. Others which may be relevant depending on the facts include:

il

Special Rapporteur on trafficking in persons, especially in women and children:
http://www.ohchr.org/EN/Issues/Trafficking/Pages/complaints.aspx

Special Rapporteur on adequate housing as a component of the right to an
adequate standard of living, and on the right to non -discrimination in this
context (her work i nclude the link between domestic violence and the right to
housing):
http://www.ohchr.org/EN/Issues/Housing/Pages/IndividualComplaints.aspx

Special Rapporteur on contemporary forms of slavery:
http://www.ohchr.org/EN/Issues/Slavery/SRSlavery/Pages/Submittinglnformat

10n.aspx

Special Rapporteur on extrajudicial, summary or arbitrar y executions:
http://www.ohchr.org/EN/Issues/Executions/Pages/Complaints.aspx

Special Rapporteur on the right of everyone to the enjoyment of the highest
attainable standard of physical and mental
health http://www.ohchr.org/EN/Issues/Health/Pages/IndividualComplaint  s.a

Spx

Special Rapporteur on the situation of human rights defenders:
http://www.ohchr.org/EN/Issues/SRHRDefenders/Pages/Complaints.aspx

Special Rapporteur on the Independence of Judges and Lawyers:
http://www.ohchr.org/EN/Issues/Judiciary/Pages/Complaints.aspx

Special Rapporteur on the rights of indigenous peoples:
http://www.ohchr.org/EN/Issues/IPeoples/SRIndigenousPeoples/Pages/Submitl

nformation.aspx

Special Rapporteur on the human rights of migrants:
http://www.ohchr.org/EN/Issues/Migration/SRMigrants/Pages/Communications
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4,

.aspx

1 Special Rapporteur on contemporary forms of racism, racial discrimination,
xenophobia and related intolerance:
http://www.ohchr.org/EN/Issues/Racism/SRRacism/Pages/IndividualComplaint

S.aspx

1  Working Group on Arbitrary Detention:
http://www.ohchr.org/EN/Issues/Detention/Pages/Complaints.aspx

For a list of country -specific mandate holders see:

http://www.ohchr.org/EN/HRBodies/SP/Pages/Countries.aspx
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6. INTERNATIONAL HUMANITARIAN AND CRIMINAL LAW
6.1 Sexual Violence under International Humanitarian Law

The prohibition of sexual violence as a war crime under international humanitarian law finds
articulation in the 1949 Geneva Conventions and the 1977 Additional Protocols.

The key provisions are:

1 Under Common Atrticle 3, paragraph 4, of the 1949 Geneva Conventions, States must ensure
that wom en civilians are granted fundamental guarantees, including the prohibition against
oviolence to |Iife and person, in particular mur de
and torture . . . outrages on personal dignity, in particular humiliating and de grading
treat ment o.

T Article 27 of Geneva Convention |V provides, in
protected against any attack on their honour, in particular against rape, enforced
prostitution or any form of indecent assaultéo.

1 Aricle 76.10f Pr ot ocol I adds: oOWomen shall be the obj

protected in particular against rape, forced prostitution and any other form of indecent
assaulto.

Since the Geneva Conventions codify the laws of war, they may only be invoked in relation to
alleged war crimes. Sates may set up or authori se national or international courts, commissions or
arbitration institutions to adjudicate upon claims of violation of the Geneva Conventions and agree
to abide by their decisions.

IHL has been critici sed as inherently discriminatory and a legal regime that prioriti ses male
combatants dand often either relegates women to the status of victims, or accords them legitimacy
only in their role as child-rearers. Of the 42 specific provisions relating to women within the
Geneva Conventionsand their 1977 Additional Protocols, almost half deal with women in their roles
as expectant or nursing mothers. 2%

6.2 Inter -state Cases Using Humanitarian Law

While there have been several cases between Sates that claim violations of the Geneva

Conventions in international courts, cases that consider sexual violence are rare. One such case is

the Eritrea Ethiopia Claims Commission (EECC) set up under the Permanent Court of Arbitration

(PCA)2* The Commission was established and operates pursuant to Article 5 of the Agreement

signed in Algiers on 12 December 2000 between the Governments of the State of Eritrea and the

Federal Democratic Republic of Ethiopia ( t h e oDecember Agreement 60) . The
directed to o0decide through binding arbitration all/l
Government against the other, and by nationals (including both natural and juridical persons)  of

one party against the Government of the other party or entities owned or controlled by the other

party that are (a) related to the conflict that was the subject of the Framework Agreement, the

Modalities for its Implementation and the Cessation of Hosti lities Agreement, and (b) result from

®Gardam, J. and Jarvis, M. o6Women, Armed Conflict and Internation
review of this book in Helen Dur ham, 6 Wo me n, armed conflict and i
Cross, vol. 84, no. 847, September 2002, p. 655.

203 The Permanent Court of Arbitration (PCA) is an intergovernmental organization with over one hundred member states.
Established in 1899 to facilitate arbitration and other forms of dispute resolution between states, the PCA has developed
into a modern, mult i-faceted arbitral institution that meet the rapidly evolving dispute resolution needs of the international
community. The PCA provides services for the resolution of disputes involving various combinations of states, state entities,
intergovernmental orga nizations, and private parties over issues encompassing territorial, treaty, and human rights disputes
between states; as well as commercial and investment disputes, including disputes arising under bilateral and multilateral
investment treaties. See: http://www.pca -cpa.org/showpage.asp?pag_id=1027
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violations of international humanitarian law, including the 1949 Geneva Conventions, or other
violations of ifternational | awé

Among other war crimes, the Commission also found evidence that both parties, Eritrea and

Ethiopi a, ofailed to impose effective measures, as reqg
prevent &severaldr apes of civilian wo me n.*aThalComnissibnsecdgmsedc er t ai n
the seriousness of wartime rape and noted that 0 t hserius violation of international humanitarian

law demands serious relief. Neither symbolic nor nominal damages will suffice in the face of the
physical, ment al and emotional har m.*® MleevCommissionb e suf f
awarded an identica | amount of US$ 2,000,000 each, to Eritrea and Eth iopia in damages for failing

to prevent rapes of known and unknown victims. The Commission further expressed hope that both

the Sates will use the funds awarded to develop and support health programs for women and girls

in the affected areas. %’ Although the awards cancelled themselves out and the victims did not

directly benefit from it, the decision is nevertheless important for the recognition of the serious

nature of rape and the need therefore for relie f that goes beyond symbolism.

6.3 Ad-hoc Criminal Tribunals

The ad-hoc criminal tribunals and courts established since the 1990s such as the International
Criminal Tribunal for the former Yugoslavia (ICTY), the International Criminal Tribunal for Rwanda
(ICTR), Special Court for Sierra Leone (SCSL),Special Panels for Serious Crimes in TimorLeste
(SPSC), and theExtraordinary Chambers of the Courts of Cambodia (ECCC) have used the Geneva
Conventions as the basis to articulate provisions of war crimes int heir respective statutes and build
upon it in their case law to address the criminal impact of sexual violence. Some of the crimes of
sexual violence are also recognised as crimes against humanity in t he statutes of these tribunals.

6.3.1 Judgments on Sexual Violence

There are a number of judgments from such tribunals that advance the laws related to sexual
violence and reflect womends experiences of these ¢
sexual violence, define various crimes of sexual violen ce, establish rape as torture and sexual

violence as a means of genocide; and apply torture and other provisions to sexual violence where

explicit prohibition of sexual violence did not exist. Some of these cases are listed below with

relevant quotes and excerpts that could be helpful for advocacy purposes and campaigns for

reforms in laws relating to sexual violence. The arguments may also be quoted when prosecuting

such or similar crimes against women nationally. Referring to these casesin the context of national

or international criminal prosecutions may also assist with the education of judges and other

actors.

i) Prohibition of Sexual Violence and Recognition of its Serious Nature

As noted above, the EECC ruled on the serious nature of sexual violence and the need to go beyond

symbolicrelief. | n t he case known aSCSt Triel CHarRbdlb8erveda shea,t toHd | he
deliberate and concerted campaign to rape women constitutes an extension of the battlefield to

t he wo me n 6. Emphabsiing the importance of codifying the prohibition of sexual slavery

in the statute of the SCSL and the ICC, the RUFT r i a | Chamber said that such i1
to draw attention to serious crimes that have been historically overlooked and to recognise the

particular nature of sexual violence that has been used, often with impunity, as a tactic of war to

204 Eritrea -Ethiopia Claims Commission, Information available at: http://www.pca _-cpa.org/showpage.asp?pag_id=1151

205 ERITREA ETHIOPIA CLAIMS COMMISSION set up in the Permanent Court of Arbitration, FINAL AWARDh i opi a6s Damages
Claims between The Federal Democratic Republic of Ethiopia and The State of Eritrea, The Hague, August 17, 2009, p. 27.

208 |bid., p. 28, T 109.
27 |bid., p. 28, 7 110.

208 The Prosecutor v. Sesay, Kallon & Gbao, Case No. SCSI04-15-T, Judgment (Special Court for Sierra Leone, Trial Chamber
I, Mar. 2, 2009), available at http://www.sc  -sl.org/LinkClick.aspx?fileticket=D5H0jR8FZS4%3d&tabid=215 (hereinafter the
RUF TJ)
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humiliate, dominate, and instil fear in victims, their families, and communities dur ing armed

confl®®cté

In the Furundzija judgment, the ICTY Trial Chamber affirmed that odinternational criminal rules
punish not only rape but also any serious sexual assault falling short of actual penetration. It would
seem that the prohibition embraces all serious abuses of a sexual nature inflicted upon the physical
and moral integrity of a person by means of coercion, threat of force or intimidation in a way that

is degrading and humiliating for the victim's dignity 6.2

i) No Consent under Coercive Circum stances

The SCSL Trial Chamber in the RUF case adopted an assumption of non-consent to rape when
circumstances are coercive. With respect to the invasion of Freetown in 1999, it state dt ha't

atmosphere of extreme violence prevailed during the attack on the Freetown peninsula, noting the
lootings, burnings, amputations and killings that occurred s i mu |l t a n ereating tirgutstances
i n whi ch 0t he iwerd iforcéddto &dves intenchuose were incapable of genuine

c o n s ¢ndesdpite the fact tha t, unlike the definition of rape, the definition s of sexual slavery
and forced marriage do not contain element of proving non -consent, ?*? the Trial Chamber
nevertheless used a similar analysis to find that genuine consent to sexual slavery and forced

marriage was not possible, given the context of a hostile and coercive war environment. %3

The Rwanda Tribunal in the Akayesu judgment noted that the presence of coercive circumstance s
implies non-consent. It note d that ocoercive circumstances need not be evidenced by a show of
physical force. Threats, intimidation, extortion and other forms of duress which prey on fear or
desperation may constitute coercion, and coercion may be inherent in certain circumstances, such
as armed conflict or the military prese n ¢ &é&*

iii) Defining Rape and Sexual Violence

The Akayesu judgment held that sexual violence is onot limited to physical invasion of the human
body and may include acts which do not involve penetration or even physical contact 6.%° The
judgment went on to assert that sexual violence falls within the scope of o6other inhumane acts 6,
ooutrages upon personal dignityd, and o&serious bodily or mental harm 6 provisions of the ICTR
statute, and since those provisions are the same as the Geneva Conventions, sexual violence falls
within the scope of these acts where listed as such. In the judgment, the ICTR define d rape das a
physical invasion of a sexual nature, committed on a person under circumstances which are
coerciveo.

The ICTY, in the Furundzija judgment®® surveyed the national laws on the crime of rape to arrive
at a definition. It held that rape involves penetration, however slight, along with an element of
force. It expanded the definition to include forced oral penetration and penetration by objects.
The Furundzija definition of rape reads: %’

0The sexual penetration, however slight :

% |bid., 7 156.
29 The Prosecutor v Furundzija, ICTY, Trial Chamber judgment Case No. IT-95-17/1, Dec.10, 1998 1 186.

211 The Prosecutor v. Sesay, Kallon & Gbao, Case No. SCSL04-15-T, Judgment (Special Court for Sierra Leone, Trial Chamber
I, Mar. 2, 2009), available at www.sc -sl.org/LinkClick.aspx?fileticket=D5H0jR8FZS4%3d&tabid=215 1 1577.

212 |hid, 7 145 (elements of rape), 158 (elements of sexual slavery), 168 (element s of inhumane acts); AFRC TJ {1 693
(elements of rape), 708 (elements of sexual slavery), 698 (elements of inhumane acts).

23 |bid., 11 1466, 1470572, 1581. Inherent within the very concept of slavery is the negation of consent.

24 The Prosecutor v Jean-Paul Akayesuy ICTR Trial Chamber Judgment, Case No. ICTR96-4-T, 2 September 1998, 1 688.
215 |bid., 1 688.

218 The Prosecutor v Furundzija, ICTY, Trial Chamber judgment Case No. IT-95-17/1, Dec.10, 1998 ] 186.

27 |bid., 7 185.
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() of the vagina or anus of the victim
a. by the penis of the perpetrator or any other object used by the
perpetrator; or
b.  of the mouth of the victim by the penis of the perpetrator;

(i) by coercion or force or threat of force against the victim or a third person . 6

The ICTY Trial Chamber in the Kunarac case found the element of force defined in Furundzija too
narrow and thatit di d not include other factors that negate
simply that the act was without consent. ?® |t t herefore added the el ement
consent 6 Futumdzijat teénition. In addition, it laid down an important principle that

wherever the person subjected to the act has not freely agreed to it or is otherwise not a voluntary

participant, it constitutes violation of sexual  autonomy which must be penali sed.

From a womands p erefergnae totthe wmlationt ohsexual autonomy is a milestone not
only because the Chamber determined that rape constitute s a violation of sexual autonomy but
because of the very fact of recognition of the existence of sexual a utonomy for women and that its
infringement is a serious violation.

The definition of rape in the ICC Statute (see further below), informed by the developments at the
ad-hoc tribunals, is the current standard and is the inspiration for reforms of rape | aws in many
countries.

iv) Advancing the Definition and Jurisprudence on Sexual Slavery

The Kunarac case at the ICTY also laid down jurisprudence on enslavement that other tribunals
used for trying sexual slavery. The judgment states that powers of ownership over another person

or

(

could be exercised in differentways , s ome of which are ®dsomovemewnt, somebd

of physical environment, psychological control, measures taken to prevent or deter  escape, force,
threat of force or coercion, duration, assertion of exclusivity, subjection to cruel treatment and
abuse, control of sexuality and forced labouré.?*

The SCSL Trial Chamber in theRUFcase elaborated on the definition of sexual slavery. It clarified
that the actus reus includes a slavery element (exercise of any or all of the powers attaching to the
right of ownership) and a sexual element (that the enslavement involved sexual acts). %%
Specifically, the Trial Chamber noted that the list of ways in which power of ownership is exercised

is not exhaustive, and went on to adopt the above stated list of indicia of enslavement from the

| CT Xuhaac judgment.

Additionally, the Trial Chamberinthe RUFcase defined oOsimilar idcluger i vati ol
situations in which victims wer ethamwise unabfehoylesaveasa |l | 'y con

they would have nowhere else to go and feared f or t h e.f¥Thel Trial @handber also stated
that o[ t] he doslawmeantdsmot anfelerhehtef the crime, although it may be relevant
indetermining the qual i?®Ipancériertcise, knmown aa thé AFRGchse, phé
Trial Chamber had similarly found that the powers of ownership listed in the first element are non -
exhaustive, consent or free will of the victim is absent under conditions of enslavement, and
ownership may cover situations where individuals are not physically ¢ onfined but may remain in the
control of their captors because they have nowhere else to go and fear for their lives. % The AFRC

28 The Prosecutor v. Kunarac and others, ICTY, IT-96-23 & IT-96-23/1-T, 22 February 2001, T 440, 441.
22 |bid., 7 196.

220 The Prosecutor v. Sesay, Kallon & Gbao, Case No. SCSI04-15-T, Judgment (Special Court for Sierra Leone, Trial Chamber
I, Mar. 2, 2009), available at http://www.sc -sl.org/LinkClick.aspx?fileticket=D5H0jR8FZS4%3d&tabid=215 (hereinafter the
RUF TJ) T 159.

21 |bid., §161.
222 |hid., §163.

22 The Prosecutor v. Brima, Kamara & Kanu, Case No. SCSI04-16-T, Judgment (Special Court for Sierra Leone, Trial
Chamber Il, June 20, 2007), available at: http://www.sc -sl.org/LinkClick.aspx?fileticket=EqikfVSpLWM=&tabid=106
[hereinafter AFRC TJJ; § 709.
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trial judgment also noted that payment or exchange is not required to establish the exercise of
ownership,?** nor does ownership require confinement to a particular place.

These judgments, along with the ECOWAS judgment on slavery (discussed inSection 4 above) help
to consolidate international criminal law jurisprudence with respect to the recently codified
prohibited act of sexu al slavery.

V) Rape as Torture

Several judgments of the ad hoc tribunals have compared rape to torture and found in rape the
elements required to prove torture. In the Delalic ( Gelebici6) j udgment , the I CTY Tr
stated,

The condemnation and punishment of rape becomes all the more urgent where it is committed by,

or at the instigation of, a public official, or with the consent or acquiescence of such an official.

Rape causes severe pain and suffering, both physical and psychological. The psychological suffering

of persons upon whom rape is inflicted may be exacerbated by social and cultural conditions and

can be particularly acute and long lasting. Furthermore, it is difficult to envisage circumstances in

which rape, by, or at the instigation o f a public official, or with the consent or acquiescence of an

official, could be considered as occurring for a purpose that does not, in some way, involve

puni shment, coerci on, di scrimination or intimidati one
of sexual violence meet the aforementioned criteria, then they shall constitute torture, in the

same manner as any other acts that meet th ese criteria. 2%

Another Trial Chamber at the ICTY followed suit in the Furundzija judgment affirming the existence

ofpur pose el ement of tortur e i fr]apehseres@tedtto edher by thep e . It
interrogator himself or by other persons associated with the interrogation of a detainee, as a means

of punishing, intimidating, coercing or humiliating the victi m, or obtaining information, or a
confession, from the Wi ctim or a third person6

The Trial Chamber at the ICTR in the Akayesu case held similarly, s t a t i[ljkg tortuée, rape is

used for such purposes as intimidation, degradation, humiliation, discrimination, punishment,

control or destruction of a person. Like torture, rape is a violation of personal dignity, and rape in

fact constitutes torture when inflicted b y or at the instigation of or with the consent or
acquiescence of a public official or.?®thers person ac

Note however, that in the Kunarac decision, the Yugoslav Tribunal was faced directly with the

qguestion of whether the public official requirement was part of the customary international law

prohibition of torture, and determined that it was not. According to the Appeal s Chambers,

although the Trial Chamber was right in the Furundzija judgment to note that the definition of

torture provided in the Torture Convention oreflected customary internationallaw 6 i n r el ati on
the responsibility of St a tthes definitionhwhally rdflects customary me an t h e
international law regarding the meaning of the crime of tor ture generally 6. It found that the Trial

Chamber in the Kunaracc ase was t her ef othe positiorgthat thet pablictoffidiae o
requirement is not a requirement under customary international law in relation to the criminal

responsibility of an individual for torture outside of the framework of the Torture Convention ~ 6.%%

These judgments have established beyond doubt that rape in the context of wars and conflict
whether or not committed by a State official, may constitute torture. Consequently, it has
extended the prohibition of torture to sexual violence.

24 |bid.
25 |pid.
226 The Prosecutor v. Delalic, ICTY, Trial Chamber judgment Case No. IT-96-21-T Nov. 16, 1998 ] 495, 496.

227 The Prosecutor v. Furundzija, ICTY, Trial Chamber judgment Case No. IT -95-17/1, Dec.10, 1998, available at
http://lwww.icty.org/x/cases/furundzija/tjug/en/fur -1j981210e.pdf, at T 163.

228 The Prosecutor v Jean-Paul Akayesy ICTR Trial Chamber Judgment, Case No. ICTR96-4-T, 2 September 1998, § 597.
22The Prosecutor v. Kunarac and others, ICTY, IT-96-23-A & IT-96-23/1-A, 12 June 2002, paras. 146-148.
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Vi) Rape as means of Genocide

In the only conviction yet for genocide, the trial chamber at the ICTR  found in the Akayesu

judgment that rape can be a means to commit genocide. The definition of  genocide in the ICTR

statute is the same as in the Genocide Convention. ?*° The judgment provides an important gender

analysis while interpreting one of the elements of genocide , thatis, 0 measures to prevent
It states:

the measures intended to prevent births within the group, should be construed as

sexual mutilation, the practice of sterilization, forced birth control, separation of the

sexes and prohibition of marriages. In patriarchal societies, where membership of a

group is determined by the identity of the father, an example of a measure intended to

prevent births within a group is the case where, during rape, a woman of the said

group is deliberately impregnated by a man of another group, with the intent to have

hergive birth to a child who will conse®uently not

Furthermore, the Chamber recogni sed that the measures to prevent births are not necessarily

al ways physical. It notes that Orape c athefesona measu
raped refuses subsequently to procreate, in the same way that members of a group can be led

through threats or tr a’lfBxéendingntbet understanding of ahe exarrhseod

patriarchal societies to arrive at how they may be employed to prevent or restrict births and that

these could also be through psychological means is a significant judicial recognition of sexual

violence as a tool of genocide.

6.4 International Criminal Court (ICC)

In recognition of sexual violence as one of the key additions to the modern armo ury of weapons of
war, the statute of the ICC has expanded the range of sexual violence crimes recogni sed as war
crimes and has made provision in the evidence rules and procedures to ensure effective
investigation and prosecution. A similar range of sexual violence crimes ha s also been recognised
as crimes against humanity to ensure accountability when such crimes are widespread or systematic
but not in situations of wars or armed conflicts.

The |1 CC6s Rome statut e, the el ements of crimes and r
informed by the jurisprudence of the ad -hoc tribunals. The Rome Statute has also codified existing

prohibitions on sexual violence as war crimes as listed in the G eneva Conventions and improved

upon them to address some of the critiques that feminist s have of the approach to crimes against

civiian and combatant women during war. Attached as Annexure 6A to this section is a brief

overview of the gender p rovisions in the Rome Statute.

6.4.1 Jurisdiction and Admissibility

%0 Article 2 of the ICTR statute contains the provisions on Genocide as follows:

1.The International Tribunal for Rwanda shall have the power to prosecute persons committing genocide as defined in
paragraph 2 of this article or of committing any of the other acts enumerated in paragraph 3 of this article

2.Genocide means any of the following acts committed with intent to destroy, in whole or in part, a

national, ethnical, racial or religious group, as such:

a) Killing members of the group;

b) Causing serious bodily or mental harm to members of the group;

c) Deliberatel y inflicting on the group conditions of life calculated to bring about its

physical destruction in whole or in part;

d) Imposing measures intended to prevent births within the group;

e) Forcibly transferring children of the group to another group.

%1 The Prosecutor v Jean-Paul Akayesuy ICTR Trial Chamber Judgment, Case No. ICTR96-4-T, 2 September 1998, § 507 &
508.

22 |bid at 508.
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