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INTRODUCTION:
THE LAW AGAINST TORTURE

Freedom from torture and cruel, inhuman and degrading treatment or punishment is
guaranteed by a number of international, regional, and national treaties, as well as oth-

er non-binding instruments and professional principles.

While some human rights may be restricted under limited circumstances, freedom
from torture and ill-treatment is an absolute right. It means that under no circumstanc-
es may states, or public or private individuals impose any restrictions, limitations or der-
ogations to the right of individuals to be free from torture or ill-treatment. This absolute

character stands even in times of war, or threat of terrorist acts or violent crimes.

The prohibition of torture and ill-treatment is part of customary international law and
considered a peremptory norm of international law. In other words, the duty to prevent
and prosecute acts of torture binds states whether or not they have ratified the instru-

ments prohibiting such acts.

In the current context of protectionism, globalised conflict dynamics and terrorist
threats, the legal instruments reproduced in this Practice Note are more than ever es-

sential to preserve the absolute character of freedom from torture.

This forms part of a series of practice relating to bringing legal claims against torture
produced by REDRESS, which we hope will be of use to our partners and to the broader

human rights community.



PLANNING THE WORKSHOP

UN Convention Against Torture and Other Cruel, Inhuman and De-
grading Treatment (1984)

The States Parties to this Convention,

Considering that, in accordance with the principles proclaimed in the Charter of the Unit-
ed Nations, recognition of the equal and inalienable rights of all members of the human

family is the foundation of freedom, justice and peace in the world,
Recognizing that those rights derive from the inherent dignity of the human person,

Considering the obligation of States under the Charter, in particular Article 55, to promote

universal respect for, and observance of, human rights and fundamental freedoms,

Having regard to article 5 of the Universal Declaration of Human Rights and article 7 of
the International Covenant on Civil and Political Rights, both of which provide that no one

shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment,

Having regard also to the Declaration on the Protection of All Persons from Being Sub-
jected to Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,

adopted by the General Assembly on 9 December 1975,

Desiring to make more effective the struggle against torture and other cruel, inhuman

or degrading treatment or punishment throughout the world,

Have agreed as follows:
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PART |
Article 1

1. For the purposes of this Convention, the term "torture" means any act by which

severe pain or suffering, whether physical or mental, is intentionally inflicted on
a person for such purposes as obtaining from him or a third person information
or a confession, punishing him for an act he or a third person has committed or is
suspected of having committed, or intimidating or coercing him or a third person,
or for any reason based on discrimination of any kind, when such pain or suffering
is inflicted by or at the instigation of or with the consent or acquiescence of a pub-
lic official or other person acting in an official capacity. It does not include pain or

suffering arising only from, inherent in or incidental to lawful sanctions.

. This article is without prejudice to any international instrument or national legisla-

tion which does or may contain provisions of wider application.

Article 2

. Each State Party shall take effective legislative, administrative, judicial or other

measures to prevent acts of torture in any territory under its jurisdiction.

. No exceptional circumstances whatsoever, whether a state of war or a threat of

war, internal political instability or any other public emergency, may be invoked as

a justification of torture.

. An order from a superior officer or a public authority may not be invoked as a jus-

tification of torture.

Article 3

1. No State Party shall expel, return (“refouler”) or extradite a person to another

State where there are substantial grounds for believing that he would be in danger

of being subjected to torture.



PRACTICE NOTE 1
THE LAW AGAINST TORTURE

2. For the purpose of determining whether there are such grounds, the competent

authorities shall take into account all relevant considerations including, where ap-
plicable, the existence in the State concerned of a consistent pattern of gross, fla-

grant or mass violations of human rights.

Article 4

1. Each State Party shall ensure that all acts of torture are offences under its criminal

law. The same shall apply to an attempt to commit torture and to an act by any
person which constitutes complicity or participation in torture. 2. Each State Party
shall make these offences punishable by appropriate penalties which take into ac-

count their grave nature.

Article 5

1. Each State Party shall take such measures as may be necessary to establish its ju-

risdiction over the offences referred to in article 4 in the following cases:

(a) When the offences are committed in any territory under its jurisdiction or on

board a ship or aircraft registered in that State;
(b) When the alleged offender is a national of that State;

(c) When the victim is a national of that State if that State considers it appropriate.

. Each State Party shall likewise take such measures as may be necessary to establish

its jurisdiction over such offences in cases where the alleged offender is present in
any territory under its jurisdiction and it does not extradite him pursuant to article

8 to any of the States mentioned in paragraph 1 of this article.

3. This Convention does not exclude any criminal jurisdiction exercised in accordance

with internal law.
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Article 6

1. Upon being satisfied, after an examination of information available to it, that the

circumstances so warrant, any State Party in whose territory a person alleged to
have committed any offence referred to in article 4 is present shall take him into
custody or take other legal measures to ensure his presence. The custody and oth-
er legal measures shall be as provided in the law of that State but may be contin-
ued only for such time as is necessary to enable any criminal or extradition pro-

ceedings to be instituted.

. Such State shall immediately make a preliminary inquiry into the facts.

. Any person in custody pursuant to paragraph 1 of this article shall be assisted in

communicating immediately with the nearest appropriate representative of the
State of which he is a national, or, if he is a stateless person, with the representa-

tive of the State where he usually resides.

. When a State, pursuant to this article, has taken a person into custody, it shall

immediately notify the States referred to in article 5, paragraph 1, of the fact that
such person is in custody and of the circumstances which warrant his detention.
The State which makes the preliminary inquiry contemplated in paragraph 2 of
this article shall promptly report its findings to the said States and shall indicate

whether it intends to exercise jurisdiction.

Article 7

1. The State Party in the territory under whose jurisdiction a person alleged to have

committed any offence referred to in article 4 is found shall in the cases contem-
plated in article 5, if it does not extradite him, submit the case to its competent

authorities for the purpose of prosecution.

2. These authorities shall take their decision in the same manner as in the case

of any ordinary offence of a serious nature under the law of that State. In the

cases referred to in article 5, paragraph 2, the standards of evidence required for
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prosecution and conviction shall in no way be less stringent than those which apply

in the cases referred to in article 5, paragraph 1.

. Any person regarding whom proceedings are brought in connection with any of
the offences referred to in article 4 shall be guaranteed fair treatment at all stages

of the proceedings.

Article 8

. The offences referred to in article 4 shall be deemed to be included as extraditable
offences in any extradition treaty existing between States Parties. States Parties
undertake to include such offences as extraditable offences in every extradition

treaty to be concluded between them.

. If a State Party which makes extradition conditional on the existence of a treaty
receives a request for extradition from another State Party with which it has no
extradition treaty, it may consider this Convention as the legal basis for extradition
in respect of such offences. Extradition shall be subject to the other conditions

provided by the law of the requested State.

. States Parties which do not make extradition conditional on the existence of a
treaty shall recognize such offences as extraditable offences between themselves

subject to the conditions provided by the law of the requested State.

. Such offences shall be treated, for the purpose of extradition between States Par-
ties, as if they had been committed not only in the place in which they occurred
but also in the territories of the States required to establish their jurisdiction in

accordance with article 5, paragraph 1.

Article 9

1. States Parties shall afford one another the greatest measure of assistance in con-

nection with criminal proceedings brought in respect of any of the offences re-
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ferred to in article 4, including the supply of all evidence at their disposal necessary

for the proceedings.

2. States Parties shall carry out their obligations under paragraph 1 of this article in
conformity with any treaties on mutual judicial assistance that may exist between

them.

Article 10

1. Each State Party shall ensure that education and information regarding the prohi-
bition against torture are fully included in the training of law enforcement person-
nel, civil or military, medical personnel, public officials and other persons who may
be involved in the custody, interrogation or treatment of any individual subjected

to any form of arrest, detention or imprisonment.

2. Each State Party shall include this prohibition in the rules or instructions issued in

regard to the duties and functions of any such person.

Article 11

Each State Party shall keep under systematic review interrogation rules, instructions,
methods and practices as well as arrangements for the custody and treatment of
persons subjected to any form of arrest, detention or imprisonment in any territory

under its jurisdiction, with a view to preventing any cases of torture.

Article 12

Each State Party shall ensure that its competent authorities proceed to a prompt and
impartial investigation, wherever there is reasonable ground to believe that an act of

torture has been committed in any territory under its jurisdiction.
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Article 13

Each State Party shall ensure that any individual who alleges he has been subjected
to torture in any territory under its jurisdiction has the right to complain to, and to
have his case promptly and impartially examined by, its competent authorities. Steps
shall be taken to ensure that the complainant and witnesses are protected against all

ill-treatment or intimidation as a consequence of his complaint or any evidence given.

Article 14

1. Each State Party shall ensure in its legal system that the victim of an act of torture
obtains redress and has an enforceable right to fair and adequate compensation, in-
cluding the means for as full rehabilitation as possible. In the event of the death of the

victim as a result of an act of torture, his dependants shall be entitled to compensation.

2. Nothing in this article shall affect any right of the victim or other persons to com-

pensation which may exist under national law.

Article 15

Each State Party shall ensure that any statement which is established to have been
made as a result of torture shall not be invoked as evidence in any proceedings, ex-

cept against a person accused of torture as evidence that the statement was made.

Article 16

1. Each State Party shall undertake to prevent in any territory under its jurisdiction
other acts of cruel, inhuman or degrading treatment or punishment which do not
amount to torture as defined in article I, when such acts are committed by or at the
instigation of or with the consent or acquiescence of a public official or other per-

son acting in an official capacity. In particular, the obligations contained in articles
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10, 11, 12 and 13 shall apply with the substitution for references to torture of ref-

erences to other forms of cruel, inhuman or degrading treatment or punishment.

2. The provisions of this Convention are without prejudice to the provisions of any
other international instrument or national law which prohibits cruel, inhuman or

degrading treatment or punishment or which relates to extradition or expulsion.

PARTII
Article 17

There shall be established a Committee against Torture (hereinafter referred to as the
Committee) which shall carry out the functions hereinafter provided. The Committee
shall consist of ten experts of high moral standing and recognized competence in the field
of human rights, who shall serve in their personal capacity. The experts shall be elected by
the States Parties, consideration being given to equitable geographical distribution and to

the usefulness of the participation of some persons having legal experience.

]

Article 19

1. The States Parties shall submit to the Committee, through the Secretary-General of
the United Nations, reports on the measures they have taken to give effect to their
undertakings under this Convention, within one year after the entry into force of
the Convention for the State Party concerned. Thereafter the States Parties shall
submit supplementary reports every four years on any new measures taken and

such other reports as the Committee may request.

2. The Secretary-General of the United Nations shall transmit the reports to all States

Parties.

3. Each report shall be considered by the Committee which may make such general

comments on the report as it may consider appropriate and shall forward these to
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the State Party concerned. That State Party may respond with any observations it

chooses to the Committee.

. The Committee may, at its discretion, decide to include any comments made by

it in accordance with paragraph 3 of this article, together with the observations
thereon received from the State Party concerned, in its annual report made in
accordance with article 24. If so requested by the State Party concerned, the Com-
mittee may also include a copy of the report submitted under paragraph 1 of this

article.

Article 20

1.

If the Committee receives reliable information which appears to it to contain
well-founded indications that torture is being systematically practised in the ter-
ritory of a State Party, the Committee shall invite that State Party to co-operate in
the examination of the information and to this end to submit observations with

regard to the information concerned.

. Taking into account any observations which may have been submitted by the State

Party concerned, as well as any other relevant information available to it, the Com-
mittee may, if it decides that this is warranted, designate one or more of its mem-

bers to make a confidential inquiry and to report to the Committee urgently.

. Ifaninquiry is made in accordance with paragraph 2 of this article, the Committee

shall seek the co-operation of the State Party concerned. In agreement with that

State Party, such an inquiry may include a visit to its territory.

. After examining the findings of its member or members submitted in accordance

with paragraph 2 of this article, the Commission shall transmit these findings to
the State Party concerned together with any comments or suggestions which

seem appropriate in view of the situation.

. All the proceedings of the Committee referred to in paragraphs 1 to 4 of this arti-

cle shall be confidential, and at all stages of the proceedings the co-operation of
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the State Party shall be sought. After such proceedings have been completed with
regard to an inquiry made in accordance with paragraph 2, the Committee may,
after consultations with the State Party concerned, decide to include a summary
account of the results of the proceedings in its annual report made in accordance

with article 24.

Article 21

1. A State Party to this Convention may at any time declare under this article that it
recognizes the competence of the Committee to receive and consider communica-
tions to the effect that a State Party claims that another State Party is not fulfilling
its obligations under this Convention. Such communications may be received and
considered according to the procedures laid down in this article only if submit-
ted by a State Party which has made a declaration recognizing in regard to itself
the competence of the Committee. No communication shall be dealt with by the
Committee under this article if it concerns a State Party which has not made such
a declaration. Communications received under this article shall be dealt with in

accordance with the following procedure;

(a) If a State Party considers that another State Party is not giving effect to the pro-
visions of this Convention, it may, by written communication, bring the matter
to the attention of that State Party. Within three months after the receipt of the
communication the receiving State shall afford the State which sent the commu-
nication an explanation or any other statement in writing clarifying the matter,
which should include, to the extent possible and pertinent, reference to domes-

tic procedures and remedies taken, pending or available in the matter;

(b) If the matter is not adjusted to the satisfaction of both States Parties con-
cerned within six months after the receipt by the receiving State of the initial
communication, either State shall have the right to refer the matter to the

Committee, by notice given to the Committee and to the other State;



(c)

(d)

(e)

(f)

(8)

(h)
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The Committee shall deal with a matter referred to it under this article only
after it has ascertained that all domestic remedies have been invoked and ex-
hausted in the matter, in conformity with the generally recognized principles
of international law. This shall not be the rule where the application of the
remedies is unreasonably prolonged or is unlikely to bring effective relief to

the person who is the victim of the violation of this Convention;

The Committee shall hold closed meetings when examining communications

under this article;

Subject to the provisions of subparagraph (e) the Committee shall make avail-
able its good offices to the States Parties concerned with a view to a friendly
solution of the matter on the basis of respect for the obligations provided for
in this Convention. For this purpose, the Committee may, when appropriate,

set up an ad hoc conciliation commission;

In any matter referred to it under this article, the Committee may call upon
the States Parties concerned, referred to in subparagraph (b), to supply any

relevant information;

The States Parties concerned, referred to in subparagraph (b), shall have the
right to be represented when the matter is being considered by the Commit-

tee and to make submissions orally and/or in writing;

The Committee shall, within twelve months after the date of receipt of notice

under subparagraph (b), submit a report:

(i) If a solution within the terms of subparagraph (e) is reached, the Commit-
tee shall confine its report to a brief statement of the facts and of the solu-

tion reached;

(i) If a solution within the terms of subparagraph (e) is not reached, the Com-
mittee shall confine its report to a brief statement of the facts; the written
submissions and record of the oral submissions made by the States Parties

concerned shall be attached to the report.
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In every matter, the report shall be communicated to the States Parties concerned.

2. The provisions of this article shall come into force when five States Parties to this
Convention have made declarations under paragraph 1 of this article. Such decla-
rations shall be deposited by the States Parties with the Secretary-General of the
United Nations, who shall transmit copies thereof to the other States Parties. A
declaration may be withdrawn at any time by notification to the Secretary-Gener-
al. Such a withdrawal shall not prejudice the consideration of any matter which is
the subject of a communication already transmitted under this article; no further
communication by any State Party shall be received under this article after the no-
tification of withdrawal of the declaration has been received by the Secretary-Gen-

eral, unless the State Party concerned has made a new declaration.

Article 22

1. A State Party to this Convention may at any time declare under this article that it
recognizes the competence of the Committee to receive and consider communi-
cations from or on behalf of individuals subject to its jurisdiction who claim to be
victims of a violation by a State Party of the provisions of the Convention. No com-
munication shall be received by the Committee if it concerns a State Party which

has not made such a declaration.

2. The Committee shall consider inadmissible any communication under this article
which is anonymous or which it considers to be an abuse of the right of submission of

such communications or to be incompatible with the provisions of this Convention.

3. Subject to the provisions of paragraph 2, the Committee shall bring any commu-
nications submitted to it under this article to the attention of the State Party to
this Convention which has made a declaration under paragraph 1 and is alleged
to be violating any provisions of the Convention. Within six months, the receiving
State shall submit to the Committee written explanations or statements clarify-

ing the matter and the remedy, if any, that may have been taken by that State.
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4. The Committee shall consider communications received under this article in the

light of all information made available to it by or on behalf of the individual and by

the State Party concerned.

5. The Committee shall not consider any communications from an individual under

this article unless it has ascertained that:

(a) The same matter has not been, and is not being, examined under another pro-

cedure of international investigation or settlement;

(b) The individual has exhausted all available domestic remedies; this shall not be
the rule where the application of the remedies is unreasonably prolonged or is
unlikely to bring effective relief to the person who is the victim of the violation

of this Convention.

. The Committee shall hold closed meetings when examining communications un-

der this article.

. The Committee shall forward its views to the State Party concerned and to the

individual.

. The provisions of this article shall come into force when five States Parties to

this Convention have made declarations under paragraph 1 of this article. Such
declarations shall be deposited by the States Parties with the Secretary-Gener-
al of the United Nations, who shall transmit copies thereof to the other States
Parties. A declaration may be withdrawn at any time by notification to the Sec-
retary-General. Such a withdrawal shall not prejudice the consideration of any
matter which is the subject of a communication already transmitted under this
article; no further communication by or on behalf of an individual shall be re-
ceived under this article after the notification of withdrawal of the declaration
has been received by the Secretary General, unless the State Party has made a

new declaration.
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Article 28

1. Each State may, at the time of signature or ratification of this Convention or acces-
sion thereto, declare that it does not recognize the competence of the Committee

provided for in article 20.

2. Any State Party having made a reservation in accordance with paragraph 1 of this
article may, at any time, withdraw this reservation by notification to the Secre-

tary-General of the United Nations.

Optional Protocol to Torture Convention (2002)

PREAMBLE

[...]

Recognizing that States have the primary responsibility for implementing those ar-
ticles, that strengthening the protection of people deprived of their liberty and the
full respect for their human rights is a common responsibility shared by all and that

international implementing bodies complement and strengthen national measures,

Recalling that the effective prevention of torture and other cruel, inhuman or de-
grading treatment or punishment requires education and a combination of various

legislative, administrative, judicial and other measures,

Recalling also that the World Conference on Human Rights firmly declared that efforts
to eradicate torture should first and foremost be concentrated on prevention and
called for the adoption of an optional protocol to the Convention, intended to estab-

lish a preventive system of regular visits to places of detention,

Convinced that the protection of persons deprived of their liberty against torture and
other cruel, inhuman or degrading treatment or punishment can be strengthened by
non-judicial means of a preventive nature, based on regular visits to places of deten-

tion, have agreed as follows:
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PART |

General principles

Article 1

The objective of the present Protocol is to establish a system of regular visits un-
dertaken by independent international and national bodies to places where people
are deprived of their liberty, in order to prevent torture and other cruel, inhuman or

degrading treatment or punishment.

Article 2

1. A Subcommittee on Prevention of Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment of the Committee against Torture (hereinafter referred
to as the Subcommittee on Prevention) shall be established and shall carry out the

functions laid down in the present Protocol.

2. The Subcommittee on Prevention shall carry out its work within the framework of
the Charter of the United Nations and shall be guided by the purposes and princi-
ples thereof, as well as the norms of the United Nations concerning the treatment

of people deprived of their liberty.

3. Equally, the Subcommittee on Prevention shall be guided by the principles of con-

fidentiality, impartiality, non-selectivity, universality and objectivity.

4. The Subcommittee on Prevention and the States Parties shall cooperate in the imple-

mentation of the present Protocol.

Article 3

Each State Party shall set up, designate or maintain at the domestic level one or

several visiting bodies for the prevention of torture and other cruel, inhuman or
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degrading treatment or punishment (hereinafter referred to as the national pre-

ventive mechanism).

Article 4

1. Each State Party shall allow visits, in accordance with the present Protocol, by the
mechanisms referred to in articles 2 and 3 to any place under its jurisdiction and
control where persons are or may be deprived of their liberty, either by virtue of an
order given by a public authority or at its instigation or with its consent or acquies-
cence (hereinafter referred to as places of detention). These visits shall be under-
taken with a view to strengthening, if necessary, the protection of these persons

against torture and other cruel, inhuman or degrading treatment or punishment.

2. For the purposes of the present Protocol, deprivation of liberty means any form
of detention or imprisonment or the placement of a person in a public or private
custodial setting which that person is not permitted to leave at will by order of any

judicial, administrative or other authority.

PART I

Subcommittee on Prevention

[...]

PART lll

Mandate of the Subcommittee on Prevention

Article 11

1. The Subcommittee on Prevention shall:



(a)

(b)

(c)
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Visit the places referred to in article 4 and make recommendations to States
Parties concerning the protection of persons deprived of their liberty against

torture and other cruel, inhuman or degrading treatment or punishment;
In regard to the national preventive mechanisms:
(i) Advise and assist States Parties, when necessary, in their establishment;

(i) Maintain direct, and if necessary confidential, contact with the national
preventive mechanisms and offer them training and technical assistance

with a view to strengthening their capacities;

(iii) Advise and assist them in the evaluation of the needs and the means nec-
essary to strengthen the protection of persons deprived of their liberty
against torture and other cruel, inhuman or degrading treatment or pun-

ishment;

(iv) Make recommendations and observations to the States Parties with a view
to strengthening the capacity and the mandate of the national preventive
mechanisms for the prevention of torture and other cruel, inhuman or de-

grading treatment or punishment;

Cooperate, for the prevention of torture in general, with the relevant United
Nations organs and mechanisms as well as with the international, regional and
national institutions or organizations working towards the strengthening of
the protection of all persons against torture and other cruel, inhuman or de-

grading treatment or punishment.

Article 12

In order to enable the Subcommittee on Prevention to comply with its mandate as

laid down in article 11, the States Parties undertake:

(a)

To receive the Subcommittee on Prevention in their territory and grant it access

to the places of detention as defined in article 4 of the present Protocol;
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(b) To provide all relevant information the Subcommittee on Prevention may request
to evaluate the needs and measures that should be adopted to strengthen the
protection of persons deprived of their liberty against torture and other cruel, in-

human or degrading treatment or punishment;

(c) Toencourage and facilitate contacts between the Subcommittee on Prevention

and the national preventive mechanisms;

(d) To examine the recommendations of the Subcommittee on Prevention and

enter into dialogue with it on possible implementation measures.

Article 13

1. The Subcommittee on Prevention shall establish, at first by lot, a programme of
regular visits to the States Parties in order to fulfil its mandate as established in

article 11.

2. After consultations, the Subcommittee on Prevention shall notify the States Parties
of its programme in order that they may, without delay, make the necessary prac-

tical arrangements for the visits to be conducted.

3. The visits shall be conducted by at least two members of the Subcommittee
on Prevention. These members may be accompanied, if needed, by experts of
demonstrated professional experience and knowledge in the fields covered by the
present Protocol who shall be selected from a roster of experts prepared on the
basis of proposals made by the States Parties, the Office of the United Nations High
Commissioner for Human Rights and the United Nations Centre for International
Crime Prevention. In preparing the roster, the States Parties concerned shall pro-
pose no more than five national experts. The State Party concerned may oppose
the inclusion of a specific expert in the visit, whereupon the Subcommittee on

Prevention shall propose another expert.

4. If the Subcommittee on Prevention considers it appropriate, it may propose a

short follow-up visit after a regular visit.
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Article 14

1. In order to enable the Subcommittee on Prevention to fulfil its mandate, the States

Parties to the present Protocol undertake to grant it:

(a)

(b)

(c)

(d)

(e)

Unrestricted access to all information concerning the number of persons de-
prived of their liberty in places of detention as defined in article 4, as well as

the number of places and their location;

Unrestricted access to all information referring to the treatment of those per-

sons as well as their conditions of detention;

Subject to paragraph 2 below, unrestricted access to all places of detention

and their installations and facilities;

The opportunity to have private interviews with the persons deprived of their
liberty without witnesses, either personally or with a translator if deemed
necessary, as well as with any other person who the Subcommittee on Pre-

vention believes may supply relevant information;

The liberty to choose the places it wants to visit and the persons it wants to

interview.

2. Objection to a visit to a particular place of detention may be made only on urgent

and compelling grounds of national defence, public safety, natural disaster or se-

rious disorder in the place to be visited that temporarily prevent the carrying out

of such a visit. The existence of a declared state of emergency as such shall not be

invoked by a State Party as a reason to object to a visit.

Article 15

No authority or official shall order, apply, permit or tolerate any sanction against any

person or organization for having communicated to the Subcommittee on Prevention

or to its delegates any information, whether true or false, and no such person or or-

ganization shall be otherwise prejudiced in any way.
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Article 16

1.

The Subcommittee on Prevention shall communicate its recommendations and
observations confidentially to the State Party and, if relevant, to the national

preventive mechanism.

. The Subcommittee on Prevention shall publish its report, together with any com-

ments of the State Party concerned, whenever requested to do so by that State
Party. If the State Party makes part of the report public, the Subcommittee on Pre-
vention may publish the report in whole or in part. However, no personal data shall

be published without the express consent of the person concerned.

. The Subcommittee on Prevention shall present a public annual report on its activities

to the Committee against Torture.

. If the State Party refuses to cooperate with the Subcommittee on Prevention ac-

cording to articles 12 and 14, or to take steps to improve the situation in the light of
the recommendations of the Subcommittee on Prevention, the Committee against
Torture may, at the request of the Subcommittee on Prevention, decide, by a ma-
jority of its members, after the State Party has had an opportunity to make its
views known, to make a public statement on the matter or to publish the report of

the Subcommittee on Prevention.

PART IV

National preventive mechanisms

Article 17

Each State Party shall maintain, designate or establish, at the latest one year after the

entry into force of the present Protocol or of its ratification or accession, one or sever-

al independent national preventive mechanisms for the prevention of torture at the

domestic level. Mechanisms established by decentralized units may be designated as
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national preventive mechanisms for the purposes of the present Protocol if they are

in conformity with its provisions.

Article 18

1. The States Parties shall guarantee the functional independence of the national

preventive mechanisms as well as the independence of their personnel.

2. The States Parties shall take the necessary measures to ensure that the experts of
the national preventive mechanism have the required capabilities and professional
knowledge. They shall strive for a gender balance and the adequate representa-

tion of ethnic and minority groups in the country.

3. The States Parties undertake to make available the necessary resources for the

functioning of the national preventive mechanisms.

4. When establishing national preventive mechanisms, States Parties shall give due
consideration to the Principles relating to the status of national institutions for the

promotion and protection of human rights.

Article 19
The national preventive mechanisms shall be granted at a minimum the power:

(a) To regularly examine the treatment of the persons deprived of their liberty in
places of detention as defined in article 4, with a view to strengthening, if nec-
essary, their protection against torture and other cruel, inhuman or degrading

treatment or punishment;

(b) To make recommendations to the relevant authorities with the aim of im-
proving the treatment and the conditions of the persons deprived of their
liberty and to prevent torture and other cruel, inhuman or degrading treat-
ment or punishment, taking into consideration the relevant norms of the
United Nations;
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To submit proposals and observations concerning existing or draft legislation.

Article 20

In order to enable the national preventive mechanisms to fulfil their mandate, the

States Parties to the present Protocol undertake to grant them:

(a)

(b)

(c)
(d)

()

(f)

Access to all information concerning the number of persons deprived of their
liberty in places of detention as defined in article 4, as well as the number of

places and their location;

Access to all information referring to the treatment of those persons as well as

their conditions of detention;
Access to all places of detention and their installations and facilities;

The opportunity to have private interviews with the persons deprived of their
liberty without witnesses, either personally or with a translator if deemed nec-
essary, as well as with any other person who the national preventive mecha-

nism believes may supply relevant information;

The liberty to choose the places they want to visit and the persons they want

to interview;

The right to have contacts with the Subcommittee on Prevention, to send it

information and to meet with it.

Article 21

1. No authority or official shall order, apply, permit or tolerate any sanction against

any person or organization for having communicated to the national preventive

mechanism any information, whether true or false, and no such person or organi-

zation shall be otherwise prejudiced in any way.
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2. Confidential information collected by the national preventive mechanism shall be
privileged. No personal data shall be published without the express consent of the

person concerned.

Article 22

The competent authorities of the State Party concerned shall examine the recom-
mendations of the national preventive mechanism and enter into a dialogue with it

on possible implementation measures.
Article 23

The States Parties to the present Protocol undertake to publish and disseminate the

annual reports of the national preventive mechanisms.

]

International Covenant on Civil and Political Rights (1966)

Article 7

No one shall be subjected to torture or to cruel, inhuman or degrading treatment or
punishment. In particular, no one shall be subjected without his free consent to med-

ical or scientific experimentation.

Universal Declaration of Human Rights (1948)

Article 5

No one shall be subjected to torture or to cruel, inhuman or degrading treatment or

punishment.
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Convention on the Rights of the Child (1990)

Article 37

States Parties shall ensure that:

(a)

(b)

(c)

(d)

No child shall be subjected to torture or other cruel, inhuman or degrading
treatment or punishment. Neither capital punishment nor life imprisonment
without possibility of release shall be imposed for offences committed by per-

sons below eighteen years of age;

No child shall be deprived of his or her liberty unlawfully or arbitrarily. The
arrest, detention or imprisonment of a child shall be in conformity with the
law and shall be used only as a measure of last resort and for the shortest

appropriate period of time;

Every child deprived of liberty shall be treated with humanity and respect for
the inherent dignity of the human person, and in a manner which takes into
account the needs of persons of his or her age. In particular, every child de-
prived of liberty shall be separated from adults unless it is considered in the
child's best interest not to do so and shall have the right to maintain contact
with his or her family through correspondence and visits, save in exceptional

circumstances;

Every child deprived of his or her liberty shall have the right to prompt access
to legal and other appropriate assistance, as well as the right to challenge the
legality of the deprivation of his or her liberty before a court or other compe-
tent, independent and impartial authority, and to a prompt decision on any

such action.

Article 39

States Parties shall take all appropriate measures to promote physical and psychologi-

cal recovery and social reintegration of a child victim of: any form of neglect, exploita-



PRACTICE NOTE 1
THE LAW AGAINST TORTURE

tion, or abuse; torture or any other form of cruel, inhuman or degrading treatment or
punishment; or armed conflicts. Such recovery and reintegration shall take place in an

environment which fosters the health, self-respect and dignity of the child.

Convention on the Rights of Persons with Disabilities (2006)

Article 15
Freedom from torture or cruel, inhuman or degrading treatment or punishment

1. No one shall be subjected to torture or to cruel, inhuman or degrading treatment
or punishment. In particular, no one shall be subjected without his or her free con-

sent to medical or scientific experimentation.

2. States Parties shall take all effective legislative, administrative, judicial or other meas-
ures to prevent persons with disabilities, on an equal basis with others, from being

subjected to torture or cruel, inhuman or degrading treatment or punishment.

European Convention for the Protection of Human Rights and Funda-
mental Freedoms (1950)

Article 3

No one shall be subjected to torture or to inhuman or degrading treatment or pun-

ishment

Article 8

1. Everyone has the right to respect for his private and family life, his home and his

correspondence.

2. There shall be no interference by a public authority with the exercise of this right
except such as is in accordance with the law and is necessary in a democratic soci-

ety in the interests of national security, public safety or the economic well-being of
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the country, for the prevention of disorder or crime, for the protection of health or

morals, or for the protection of the rights and freedoms of others.

African Charter on Human and Peoples’ Rights (1981)

Article 5

Every individual shall have the right to the respect of the dignity inherent in a human
being and to the recognition of his legal status. All forms of exploitation and degra-
dation of man, particularly slavery, slave trade, torture, cruel, inhuman or degrading

punishment and treatment shall be prohibited.

American Convention on Human Rights (1969)

Article 5
Right to Humane Treatment
1. Every person has the right to have his physical, mental, and moral integrity respected.

2. No one shall be subjected to torture or to cruel, inhuman, or degrading punish-
ment or treatment. All persons deprived of their liberty shall be treated with re-

spect for the inherent dignity of the human person.

Inter-American Convention to Prevent and Punish Torture (1985)
[...]

Reaffirming that all acts of torture or any other cruel, inhuman, or degrading treat-
ment or punishment constitute an offense against human dignity and a denial of the
principles set forth in the Charter of the Organization of American States and in the
Charter of the United Nations and are violations of the fundamental human rights
and freedoms proclaimed in the American Declaration of the Rights and Duties of

Man and the Universal Declaration of Human Rights;
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[...]
Article 1

The State Parties undertake to prevent and punish torture in accordance with the

terms of this Convention.

Article 2

For the purposes of this Convention, torture shall be understood to be any act in-
tentionally performed whereby physical or mental pain or suffering is inflicted on a
person for purposes of criminal investigation, as a means of intimidation, as personal
punishment, as a preventive measure, as a penalty, or for any other purpose. Torture
shall also be understood to be the use of methods upon a person intended to oblite-
rate the personality of the victim or to diminish his physical or mental capacities, even

if they do not cause physical pain or mental anguish.

The concept of torture shall not include physical or mental pain or suffering that is
inherent in or solely the consequence of lawful measures, provided that they do not

include the performance of the acts or use of the methods referred to in this article.

Article 3
The following shall be held guilty of the crime of torture:

(a) A public servant or employee who acting in that capacity orders, instigates or
induces the use of torture, or who directly commits it or who, being able to

prevent it, fails to do so.

(b) A person who at the instigation of a public servant or employee mentioned
in subparagraph (a) orders, instigates or induces the use of torture, directly

commits it or is an accomplice thereto.
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Article 4

The fact of having acted under orders of a superior shall not provide exemption from

the corresponding criminal liability.

Article 5

The existence of circumstances such as a state of war, threat of war, state of siege or
of emergency, domestic disturbance or strife, suspension of constitutional guaran-
tees, domestic political instability, or other public emergencies or disasters shall not

be invoked or admitted as justification for the crime of torture.

Neither the dangerous character of the detainee or prisoner, nor the lack of security

of the prison establishment or penitentiary shall justify torture.

Article 6

In accordance with the terms of Article 1, the States Parties shall take effective meas-

ures to prevent and punish torture within their jurisdiction.

The States Parties shall ensure that all acts of torture and attempts to commit torture
are offenses under their criminal law and shall make such acts punishable by severe

penalties that take into account their serious nature.

The States Parties likewise shall take effective measures to prevent and punish other

cruel, inhuman, or degrading treatment or punishment within their jurisdiction.

Article 7

The States Parties shall take measures so that, in the training of police officers and
other public officials responsible for the custody of persons temporarily or definitively
deprived of their freedom, special emphasis shall be put on the prohibition of the use

of torture in interrogation, detention, or arrest.
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The States Parties likewise shall take similar measures to prevent other cruel, inhu-

man, or degrading treatment or punishment.

Article 8

The States Parties shall guarantee that any person making an accusation of having
been subjected to torture within their jurisdiction shall have the right to an impartial

examination of his case.

Likewise, if there is an accusation or well-grounded reason to believe that an act of torture
has been committed within their jurisdiction, the States Parties shall guarantee that their
respective authorities will proceed properly and immediately to conduct an investigation

into the case and to initiate, whenever appropriate, the corresponding criminal process.

After all the domestic legal procedures of the respective State and the corresponding
appeals have been exhausted, the case may be submitted to the international fora

whose competence has been recognized by that State.

Article 9

The States Parties undertake to incorporate into their national laws regulations guar-

anteeing suitable compensation for victims of torture.

None of the provisions of this article shall affect the right to receive compensation

that the victim or other persons may have by virtue of existing national legislation.

Article 10

No statement that is verified as having been obtained through torture shall be admis-
sible as evidence in a legal proceeding, except in a legal action taken against a person
or persons accused of having elicited it through acts of torture, and only as evidence

that the accused obtained such statement by such means.
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Article 11

The States Parties shall take the necessary steps to extradite anyone accused of hav-
ing committed the crime of torture or sentenced for commission of that crime, in
accordance with their respective national laws on extradition and their international

commitments on this matter.

Article 12

Every State Party shall take the necessary measures to establish its jurisdiction over

the crime described in this Convention in the following cases:
(a) When torture has been committed within its jurisdiction;
(b) When the alleged criminal is a national of that State; or
(c) When the victim is a national of that State and it so deems appropriate.

Every State Party shall also take the necessary measures to establish its jurisdiction
over the crime described in this Convention when the alleged criminal is within the
area under its jurisdiction and it is not appropriate to extradite him in accordance
with Article 11.

This Convention does not exclude criminal jurisdiction exercised in accordance with

domestic law.

Article 13

The crime referred to in Article 2 shall be deemed to be included among the extradita-
ble crimes in every extradition treaty entered into between States Parties. The States
Parties undertake to include the crime of torture as an extraditable offence in every

extradition treaty to be concluded between them.

Every State Party that makes extradition conditional on the existence of a treaty may,

if it receives a request for extradition from another State Party with which it has no
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extradition treaty, consider this Convention as the legal basis for extradition in respect
of the crime of torture. Extradition shall be subject to the other conditions that may

be required by the law of the requested State.

States Parties which do not make extradition conditional on the existence of a treaty
shall recognize such crimes as extraditable offences between themselves, subject to

the conditions required by the law of the requested State.

Extradition shall not be granted nor shall the person sought be returned when there
are grounds to believe that his life is in danger, that he will be subjected to torture or
to cruel, inhuman or degrading treatment, or that he will be tried by special or ad hoc

courts in the requesting State.

Article 14

When a State Party does not grant the extradition, the case shall be submitted to its
competent authorities as if the crime had been committed within its jurisdiction, for
the purposes of investigation, and when appropriate, for criminal action, in accord-
ance with its national law. Any decision adopted by these authorities shall be commu-

nicated to the State that has requested the extradition.

Article 15

No provision of this Convention may be interpreted as limiting the right of asylum,
when appropriate, nor as altering the obligations of the States Parties in the matter

of extradition.

Article 16

This Convention shall not limit the provisions of the American Convention on Human
Rights, other conventions on the subject, or the Statutes of the Inter-American Com-

mission on Human Rights, with respect to the crime of torture.
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Article 17

The States Parties undertake to inform the Inter-American Commission on Human
Rights of any legislative, judicial, administrative, or other measures they adopt in

application of this Convention.

In keeping with its duties and responsibilities, the Inter-American Commission on
Human Rights will endeavor in its annual report to analyze the existing situation in
the member states of the Organization of American States in regard to the preven-

tion and elimination of torture.

Article 18

This Convention is open to signature by the member states of the Organization of

American States.

Article 19

This Convention is subject to ratification. The instruments of ratification shall be de-

posited with the General Secretariat of the Organization of American States.

Article 20

This Convention is open to accession by any other American state. The instruments
of accession shall be deposited with the General Secretariat of the Organization of

American States.

Article 21

The States Parties may, at the time of approval, signature, ratification, or accession, make
reservations to this Convention, provided that such reservations are not incompatible with

the object and purpose of the Convention and concern one or more specific provisions.
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Article 22

This Convention shall enter into force on the thirtieth day following the date on
which the second instrument of ratification is deposited. For each State ratifying
or acceding to the Convention after the second instrument of ratification has been
deposited, the Convention shall enter into force on the thirtieth day following the

date on which that State deposits its instrument of ratification or accession.

Article 23

This Convention shall remain in force indefinitely but may be denounced by any
State Party. The instrument of denunciation shall be deposited with the General
Secretariat of the Organization of American States. After one year from the date
of deposit of the instrument of denunciation, this Convention shall cease to be in
effect for the denouncing State but shall remain in force for the remaining States

Parties.

Article 24

The original instrument of this Convention, the English, French, Portuguese, and
Spanish texts of which are equally authentic, shall be deposited with the General
Secretariat of the Organization of American States, which shall send a certified copy
to the Secretariat of the United Nations for registration and publication, in accord-
ance with the provisions of Article 102 of the United Nations Charter. The General
Secretariat of the Organization of American States shall notify the member states of
the Organization and the States that have acceded to the Convention of signatures
and of deposits of instruments of ratification, accession, and denunciation, as well

as reservations, if any.
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Arab Charter on Human Rights (2004)

Article 8

1. No one shall be subjected to physical or mental torture or to cruel, inhuman or

degrading treatment or punishment.

2. The State Parties shall protect every person in their territory from being subjected
to such practices and take effective measures to prevent such acts. The practice
thereof, or participation therein, shall be regarded as a punishable offense. Each

victim of an act of torture is entitled to a right to compensation and rehabilitation.

ASEAN Human Rights Declaration (2012)

Article 14

No person shall be subject to torture or to cruel, inhuman or degrading treatment or

punishment.



INTERNATIONAL HUMANITARIAN LAW

First Geneva Convention (1949)

Article 50

Grave breaches to which the preceding Article relates shall be those involving any of
the following acts, if committed against persons or property protected by the Conven-
tion: wilful killing, torture or inhuman treatment, including biological experiments,
wilfully causing great suffering or serious injury to body or health, and extensive de-
struction and appropriation of property, not justified by military necessity and carried

out unlawfully and wantonly.

Article 3 Common to the Geneva Conventions (1949)

In the case of armed conflict not of an international character occurring in the territo-
ry of one of the High Contracting Parties, each Party to the conflict shall be bound to

apply, as a minimum, the following provisions:

1. Persons taking no active part in the hostilities, including members of armed forces
who have laid down their arms and those placed ' hors de combat ' by sickness,
wounds, detention, or any other cause, shall in all circumstances be treated hu-
manely, without any adverse distinction founded on race, colour, religion or faith,

sex, birth or wealth, or any other similar criteria.

To this end, the following acts are and shall remain prohibited at any time and in

any place whatsoever with respect to the above-mentioned persons:

(a) violence to life and person, in particular murder of all kinds, mutilation, cruel

treatment and torture;

(b) taking of hostages;
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(c) outrages upon personal dignity, in particular humiliating and degrading treat-

ment;

(d) the passing of sentences and the carrying out of executions without previous
judgment pronounced by a regularly constituted court, affording all the judi-

cial guarantees which are recognized as indispensable by civilized peoples.
2. The wounded and sick shall be collected and cared for.

An impartial humanitarian body, such as the International Committee of the Red

Cross, may offer its services to the Parties to the conflict.

The Parties to the conflict should further endeavour to bring into force, by means

of special agreements, all or part of the other provisions of the present Convention.

The application of the preceding provisions shall not affect the legal status of the

Parties to the conflict.



INTERNATIONAL CRIMINAL LAW

Rome Statute of the International Criminal Court (1998)

Article 7

1. For the purpose of this Statute, "crime against humanity" means any of the fol-
lowing acts when committed as part of a widespread or systematic attack directed

against any civilian population, with knowledge of the attack:
(a) Murder;

(b) Extermination;

(c) Enslavement;

(d) Deportation or forcible transfer of population;

(e) Imprisonment or other severe deprivation of physical liberty in violation of

fundamental rules of international law;
(f) Torture;

(g) Rape, sexual slavery, enforced prostitution, forced pregnancy, enforced sterili-

zation, or any other form of sexual violence of comparable gravity;

(h) Persecution against any identifiable group or collectivity on political, racial,
national, ethnic, cultural, religious, gender as defined in paragraph 3, or other
grounds that are universally recognized as impermissible under international
law, in connection with any act referred to in this paragraph or any crime with-

in the jurisdiction of the Court;
(i) Enforced disappearance of persons;

(j) The crime of apartheid;
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(k)

Other inhumane acts of a similar character intentionally causing great suffer-

ing, or serious injury to body or to mental or physical health.

2. For the purpose of paragraph 1:

(a)

(b)

(c)

(d)

(e)

(f)

(8)

"Attack directed against any civilian population" means a course of conduct in-
volving the multiple commission of acts referred to in paragraph 1 against any
civilian population, pursuant to or in furtherance of a State or organizational

policy to commit such attack;

"Extermination" includes the intentional infliction of conditions of life, inter
alia the deprivation of access to food and medicine, calculated to bring about

the destruction of part of a population;

"Enslavement" means the exercise of any or all of the powers attaching to the
right of ownership over a person and includes the exercise of such power in

the course of trafficking in persons, in particular women and children;

"Deportation or forcible transfer of population" means forced displacement of the
persons concerned by expulsion or other coercive acts from the area in which they

are lawfully present, without grounds permitted under international law;

"Torture" means the intentional infliction of severe pain or suffering, whether
physical or mental, upon a person in the custody or under the control of the
accused; except that torture shall not include pain or suffering arising only

from, inherent in or incidental to, lawful sanctions;

"Forced pregnancy" means the unlawful confinement of a woman forcibly made
pregnant, with the intent of affecting the ethnic composition of any population
or carrying out other grave violations of international law. This definition shall

not in any way be interpreted as affecting national laws relating to pregnancy;

"Persecution" means the intentional and severe deprivation of fundamental
rights contrary to international law by reason of the identity of the group or

collectivity;
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(h) "The crime of apartheid" means inhumane acts of a character similar to those

(i)

referred to in paragraph 1, committed in the context of an institutionalized
regime of systematic oppression and domination by one racial group over any
other racial group or groups and committed with the intention of maintaining

that regime;

"Enforced disappearance of persons" means the arrest, detention or abduc-
tion of persons by, or with the authorization, support or acquiescence of, a
State or a political organization, followed by a refusal to acknowledge that
deprivation of freedom or to give information on the fate or whereabouts of
those persons, with the intention of removing them from the protection of the

law for a prolonged period of time.

3. For the purpose of this Statute, it is understood that the term "gender" refers to

the two sexes, male and female, within the context of society. The term "gender"

does not indicate any meaning different from the above’.

Article 8

1. The Court shall have jurisdiction in respect of war crimes in particular when commit-

ted as part of a plan or policy or as part of a large-scale commission of such crimes.

2. For the purpose of this Statute, "war crimes" means:

(a) Grave breaches of the Geneva Conventions of 12 August 1949, namely, any of

the following acts against persons or property protected under the provisions

of the relevant Geneva Convention:

(i) Wilful killing;

(ii) Torture or inhuman treatment, including biological experiments;
(i) Wilfully causing great suffering, or serious injury to body or health;

(iv) Extensive destruction and appropriation of property, not justified by mili-

tary necessity and carried out unlawfully and wantonly;
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[...]
Article 55
1. In respect of an investigation under this Statute, a person:
(a) Shall not be compelled to incriminate himself or herself or to confess guilt;

(b) Shall not be subjected to any form of coercion, duress or threat, to torture or

to any other form of cruel, inhuman or degrading treatment or punishment;

(c) Shall, if questioned in a language other than a language the person fully un-
derstands and speaks, have, free of any cost, the assistance of a competent
interpreter and such translations as are necessary to meet the requirements

of fairness; and

(d) Shall not be subjected to arbitrary arrest or detention and shall not be de-
prived of his or her liberty except on such grounds and in accordance with

such procedures as are established in this Statute.

2. Where there are grounds to believe that a person has committed a crime within
the jurisdiction of the Court and that person is about to be questioned either by
the Prosecutor, or by national authorities pursuant to a request made under Part
9, that person shall also have the following rights of which he or she shall be in-

formed prior to being questioned:

(@) To be informed, prior to being questioned, that there are grounds to believe

that he or she has committed a crime within the jurisdiction of the Court.



UNITED NATIONS STANDARDS

UNCAT General Comment N°2: Implementation of Article 2 by States
Parties (2008)

1. This general comment addresses the three parts of article 2, each of which iden-

tifies distinct interrelated and essential principles that undergird the Convention’s
absolute prohibition against torture. Since the adoption of the Convention against
Torture, the absolute and non-derogable character of this prohibition has become
accepted as a matter of customary international law. The provisions of article 2
reinforce this peremptory jus cogens norm against torture and constitute the foun-
dation of the Committee’s authority to implement effective means of prevention,
including but not limited to those measures contained in the subsequent articles 3

to 16, in response to evolving threats, issues, and practices.

2. Article 2, paragraph 1, obliges each State party to take actions that will reinforce
the prohibition against torture through legislative, administrative, judicial, or other
actions that must, in the end, be effective in preventing it. To ensure that meas-
ures are in fact taken that are known to prevent or punish any acts of torture, the
Convention outlines in subsequent articles obligations for the State party to take

measures specified therein.

3. The obligation to prevent torture in article 2 is wide-ranging. The obligations to
prevent torture and other cruel, inhuman or degrading treatment or punishment
(hereinafter “ill-treatment”) under article 16, paragraph 1, are indivisible, interde-
pendent and interrelated. The obligation to prevent ill-treatment in practice over-
laps with and is largely congruent with the obligation to prevent torture. Article 16,
identifying the means of prevention of ill-treatment, emphasizes “in particular”
the measures outlined in articles 10 to 13, but does not limit effective preven-

tion to these articles, as the Committee has explained, for example, with respect
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to compensation in article 14. In practice, the definitional threshold between
ill-treatment and torture is often not clear. Experience demonstrates that the con-
ditions that give rise to ill-treatment frequently facilitate torture and therefore the
measures required to prevent torture must be applied to prevent ill-treatment.
Accordingly, the Committee has considered the prohibition of ill-treatment to be
likewise nonderogable under the Convention and its prevention to be an effective

and non-derogable measure.

4. States parties are obligated to eliminate any legal or other obstacles that impede
the eradication of torture and ill-treatment; and to take positive effective meas-
ures to ensure that such conduct and any recurrences thereof are effectively pre-
vented. States parties also have the obligation continually to keep under review
and improve their national laws and performance under the Convention in accord-
ance with the Committee’s concluding observations and views adopted on individ-
ual communications. If the measures adopted by the State party fail to accomplish
the purpose of eradicating acts of torture, the Convention requires that they be
revised and/or that new, more effective measures be adopted. Likewise, the Com-
mittee’s understanding of and recommendations in respect of effective measures
are in a process of continual evolution, as, unfortunately, are the methods of tor-

ture and ill-treatment.

Il. Absolute prohibition

5. Article 2, paragraph 2, provides that the prohibition against torture is absolute and
nonderogable. It emphasizes that no exceptional circumstances whatsoever may be
invoked by a State Party to justify acts of torture in any territory under its jurisdic-
tion. The Convention identifies as among such circumstances a state of war or threat
thereof, internal political instability or any other public emergency. This includes
any threat of terrorist acts or violent crime as well as armed conflict, international
or non-international. The Committee is deeply concerned at and rejects absolutely

any efforts by States to justify torture and ill-treatment as a means to protect pub-
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lic safety or avert emergencies in these and all other situations. Similarly, it rejects
any religious or traditional justification that would violate this absolute prohibition.
The Committee considers that amnesties or other impediments which preclude or
indicate unwillingness to provide prompt and fair prosecution and punishment of

perpetrators of torture or ill-treatment violate the principle of non-derogability.

6. The Committee reminds all States parties to the Convention of the non-derogable
nature of the obligations undertaken by them in ratifying the Convention. In the
aftermath of the attacks of 11 September 2001, the Committee specified that the
obligations in articles 2 (whereby “no exceptional circumstances whatsoever...may
be invoked as a justification of torture”), 15 (prohibiting confessions extorted by
torture being admitted in evidence, except against the torturer), and 16 (prohibit-
ing cruel, inhuman or degrading treatment or punishment) are three such provi-
sions that “must be observed in all circumstances”.* The Committee considers that
articles 3 to 15 are likewise obligatory as applied to both torture and ill-treatment.
The Committee recognizes that States parties may choose the measures through
which they fulfill these obligations, so long as they are effective and consistent

with the object and purpose of the Convention.

7. The Committee also understands that the concept of “any territory under its juris-
diction,” linked as it is with the principle of non-derogability, includes any territory
or facilities and must be applied to protect any person, citizen or non-citizen with-
out discrimination subject to the de jure or de facto control of a State party. The
Committee emphasizes that the State’s obligation to prevent torture also applies
to all persons who act, de jure or de facto, in the name of, in conjunction with, or at
the behest of the State party. It is a matter of urgency that each State party should
closely monitor its officials and those acting on its behalf and should identify and
report to the Committee any incidents of torture or ill-treatment as a consequence
of anti-terrorism measures, among others, and the measures taken to investigate,

punish, and prevent further torture or ill-treatment in the future, with particular

1  On22 November 2001, the Committee adopted a statement in connection with the events of 11 September 2001
which was sent to each State party to the Convention (UN Doc. A/57/44, paras. 17-18).
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attention to the legal responsibility of both the direct perpetrators and officials in

the chain of command, whether by acts of instigation, consent or acquiescence.

. Content of the obligation to take effective measures to prevent torture

. States parties must make the offence of torture punishable as an offence under its

criminal law, in accordance, at a minimum, with the elements of torture as defined

in article 1 of the Convention, and the requirements of article 4.

. Serious discrepancies between the Convention’s definition and that incorporated

into domestic law create actual or potential loopholes for impunity. In some cases,
although similar language may be used, its meaning may be qualified by domestic
law or by judicial interpretation and thus the Committee calls upon each State
party to ensure that all parts of its Government adhere to the definition set forth
in the Convention for the purpose of defining the obligations of the State. At the
same time, the Committee recognizes that broader domestic definitions also ad-
vance the object and purpose of this Convention so long as they contain and are
applied in accordance with the standards of the Convention, at a minimum. In par-
ticular, the Committee emphasizes that elements of intent and purpose in article
1 do not involve a subjective inquiry into the motivations of the perpetrators, but
rather must be objective determinations under the circumstances. It is essential to
investigate and establish the responsibility of persons in the chain of command as

well as that of the direct perpetrator(s).

10. The Committee recognizes that most States parties identify or define certain con-

duct as ill-treatment in their criminal codes. In comparison to torture, ill-treatment
may differ in the severity of pain and suffering and does not require proof of im-
permissible purposes. The Committee emphasizes that it would be a violation of
the Convention to prosecute conduct solely as ill-treatment where the elements

of torture are also present.

11. By defining the offence of torture as distinct from common assault or other crimes,

the Committee considers that States parties will directly advance the Convention’s
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overarching aim of preventing torture and ill-treatment. Naming and defining this
crime will promote the Convention’s aim, inter alia, by alerting everyone, including
perpetrators, victims, and the public, to the special gravity of the crime of torture.
Codifying this crime will also (a) emphasize the need for appropriate punishment that
takes into account the gravity of the offence, (b) strengthen the deterrent effect of the
prohibition itself, (c) enhance the ability of responsible officials to track the specific
crime of torture and (d) enable and empower the public to monitor and, when re-

quired, to challenge State action as well as State inaction that violates the Convention.

12. Through review of successive reports from States parties, the examination of in-
dividual communications, and monitoring of developments, the Committee has, in
its concluding observations, articulated its understanding of what constitute effec-
tive measures, highlights of which we set forth here. In terms of both the princi-
ples of general application of article 2 and developments that build upon specific
articles of the Convention, the Committee has recommended specific actions de-
signed to enhance each State party’s ability swiftly and effectively to implement
measures necessary and appropriate to prevent acts of torture and ill-treatment
and thereby assist States parties in bringing their law and practice into full compli-

ance with the Convention.

13. Certain basic guarantees apply to all persons deprived of their liberty. Some of
these are specified in the Convention, and the Committee consistently calls upon
States parties to use them. The Committee’s recommendations concerning ef-
fective measures aim to clarify the current baseline and are not exhaustive. Such
guarantees include, inter alia, maintaining an official register of detainees, the
right of detainees to be informed of their rights, the right promptly to receive in-
dependent legal assistance, independent medical assistance, and to contact rela-
tives, the need to establish impartial mechanisms for inspecting and visiting places
of detention and confinement, and the availability to detainees and persons at risk
of torture and ill-treatment of judicial and other remedies that will allow them to
have their complaints promptly and impartially examined, to defend their rights,

and to challenge the legality of their detention or treatment.
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14. Experience since the Convention came into force has enhanced the Committee’s
understanding of the scope and nature of the prohibition against torture, of the
methodologies of torture, of the contexts and consequences in which it occurs, as
well as of evolving effective measures to prevent it in different contexts. For ex-
ample, the Committee has emphasized the importance of having same sex guards
when privacy is involved. As new methods of prevention (e.g. videotaping all inter-
rogations, utilizing investigative procedures such as the Istanbul Protocol of 1999,
or new approaches to public education or the protection of minors) are discov-
ered, tested and found effective, article 2 provides authority to build upon the re-

maining articles and to expand the scope of measures required to prevent torture.

IV. Scope of State obligations and responsibility

15. The Convention imposes obligations on States parties and not on individuals.
States bear international responsibility for the acts and omissions of their officials
and others, including agents, private contractors, and others acting in official ca-
pacity or acting on behalf of the State, in conjunction with the State, under its
direction or control, or otherwise under colour of law. Accordingly, each State par-
ty should prohibit, prevent and redress torture and ill-treatment in all contexts
of custody or control, for example, in prisons, hospitals, schools, institutions that
engage in the care of children, the aged, the mentally ill or disabled, in military
service, and other institutions as well as contexts where the failure of the State
to intervene encourages and enhances the danger of privately inflicted harm. The
Convention does not, however, limit the international responsibility that States or
individuals can incur for perpetrating torture and ill-treatment under international

customary law and other treaties.

16. Article 2, paragraph 1, requires that each State party shall take effective meas-
ures to prevent acts of torture not only in its sovereign territory but also “in any
territory under its jurisdiction.” The Committee has recognized that “any territory”

includes all areas where the State party exercises, directly or indirectly, in whole or
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in part, de jure or de facto effective control, in accordance with international law.
The reference to “any territory” in article 2, like that in articles 5, 11, 12, 13 and 16,
refers to prohibited acts committed not only on board a ship or aircraft registered
by a State party, but also during military occupation or peacekeeping operations
and in such places as embassies, military bases, detention facilities, or other areas
over which a State exercises factual or effective control. The Committee notes that
this interpretation reinforces article 5, paragraph 1 (b), which requires that a State
party must take measures to exercise jurisdiction “when the alleged offender is a
national of the State.” The Committee considers that the scope of “territory” un-
der article 2 must also include situations where a State party exercises, directly or

indirectly, de facto or de jure control over persons in detention.

17. The Committee observes that States parties are obligated to adopt effective
measures to prevent public authorities and other persons acting in an official ca-
pacity from directly committing, instigating, inciting, encouraging, acquiescing in
or otherwise participating or being complicit in acts of torture as defined in the
Convention. Thus, States parties should adopt effective measures to prevent such
authorities or others acting in an official capacity or under colour of law, from con-
senting to or acquiescing in any acts of torture. The Committee has concluded
that States parties are in violation of the Convention when they fail to fulfil these
obligations. For example, where detention centres are privately owned or run, the
Committee considers that personnel are acting in an official capacity on account
of their responsibility for carrying out the State function without derogation of the
obligation of State officials to monitor and take all effective measures to prevent

torture and ill-treatment.

18. The Committee has made clear that where State authorities or others acting in of-
ficial capacity or under colour of law, know or have reasonable grounds to believe
that acts of torture or ill-treatment are being committed by non-State officials or
private actors and they fail to exercise due diligence to prevent, investigate, pros-
ecute and punish such non-State officials or private actors consistently with the

Convention, the State bears responsibility and its officials should be considered as
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authors, complicit or otherwise responsible under the Convention for consenting
to or acquiescing in such impermissible acts. Since the failure of the State to exer-
cise due diligence to intervene to stop, sanction and provide remedies to victims
of torture facilitates and enables non-State actors to commit acts impermissible
under the Convention with impunity, the State’s indifference or inaction provides
a form of encouragement and/or de facto permission. The Committee has applied
this principle to States parties’ failure to prevent and protect victims from gen-
der-based violence, such as rape, domestic violence, female genital mutilation,

and trafficking.

19. Additionally, if a person is to be transferred or sent to the custody or control of
an individual or institution known to have engaged in torture or ill-treatment, or
has not implemented adequate safeguards, the State is responsible, and its offi-
cials subject to punishment for ordering, permitting or participating in this transfer
contrary to the State’s obligation to take effective measures to prevent torture in
accordance with article 2, paragraph 1. The Committee has expressed its concern
when States parties send persons to such places without due process of law as

required by articles 2 and 3.

V. Protection for individuals and groups made vulnerable by discrimination or

marginalization

20. The principle of non-discrimination is a basic and general principle in the protec-
tion of human rights and fundamental to the interpretation and application of the
Convention. Non-discrimination is included within the definition of torture itself
in article 1, paragraph 1, of the Convention, which explicitly prohibits specified
acts when carried out for “any reason based on discrimination of any kind...”. The
Committee emphasizes that the discriminatory use of mental or physical violence

or abuse is an important factor in determining whether an act constitutes torture.

21. The protection of certain minority or marginalized individuals or populations es-

pecially at risk of torture is a part of the obligation to prevent torture or ill-treat-
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ment. States parties must ensure that, insofar as the obligations arising under the
Convention are concerned, their laws are in practice applied to all persons, regard-
less of race, colour, ethnicity, age, religious belief or affiliation, political or other
opinion, national or social origin, gender, sexual orientation, transgender identity,
mental or other disability, health status, economic or indigenous status, reason for
which the person is detained, including persons accused of political offences or
terrorist acts, asylum-seekers, refugees or others under international protection,
or any other status or adverse distinction. States parties should, therefore, ensure
the protection of members of groups especially at risk of being tortured, by fully
prosecuting and punishing all acts of violence and abuse against these individuals
and ensuring implementation of other positive measures of prevention and pro-

tection, including but not limited to those outlined above.

22. State reports frequently lack specific and sufficient information on the implemen-
tation of the Convention with respect to women. The Committee emphasizes that
gender is a key factor. Being female intersects with other identifying characteristics
or status of the person such as race, nationality, religion, sexual orientation, age,
immigrant status etc. to determine the ways that women and girls are subject to
or at risk of torture or ill-treatment and the consequences thereof. The contexts
in which females are at risk include deprivation of liberty, medical treatment, par-
ticularly involving reproductive decisions, and violence by private actors in com-
munities and homes. Men are also subject to certain gendered violations of the
Convention such as rape or sexual violence and abuse. Both men and women and
boys and girls may be subject to violations of the Convention on the basis of their
actual or perceived non-conformity with socially determined gender roles. States
parties are requested to identify these situations and the measures taken to pun-

ish and prevent them in their reports.

23. Continual evaluation is therefore a crucial component of effective measures. The
Committee has consistently recommended that States parties provide data dis-
aggregated by age, gender and other key factors in their reports to enable the

Committee to adequately evaluate the implementation of the Convention. Disag-
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gregated data permits the States parties and the Committee to identify, compare
and take steps to remedy discriminatory treatment that may otherwise go unno-
ticed and unaddressed. States parties are requested to describe, as far as possible,
factors affecting the incidence and prevention of torture or ill-treatment, as well as
the difficulties experienced in preventing torture or ill-treatment against specific
relevant sectors of the population, such as minorities, victims of torture, children
and women, taking into account the general and particular forms that such torture

and ill-treatment may take.

24. Eliminating employment discrimination and conducting ongoing sensitization
training in contexts where torture or ill-treatment is likely to be committed is also
key to preventing such violations and building a culture of respect for women and
minorities. States are encouraged to promote the hiring of persons belonging to
minority groups and women, particularly in the medical, educational, prison/de-
tention, law enforcement, judicial and legal fields, within State institutions as well
as the private sector. States parties should include in their reports information on
their progress in these matters, disaggregated by gender, race, national origin, and

other relevant status.

VI. Other preventive measures required by the Convention

25. Articles 3 to 15 of the Convention constitute specific preventive measures that the
States parties deemed essential to prevent torture and ill-treatment, particularly
in custody or detention. The Committee emphasizes that the obligation to take
effective preventive measures transcends the items enumerated specifically in the
Convention or the demands of this general comment. For example, it is important
that the general population be educated on the history, scope, and necessity of
the non-derogable prohibition of torture and ill-treatment, as well as that law en-
forcement and other personnel receive education on recognizing and preventing
torture and ill-treatment. Similarly, in light of its long experience in reviewing and

assessing State reports on officially inflicted or sanctioned torture or ill-treatment,
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the Committee acknowledges the importance of adapting the concept of monitor-
ing conditions to prevent torture and ill-treatment to situations where violence is
inflicted privately. States parties should specifically include in their reports to the
Committee detailed information on their implementation of preventive measures,

disaggregated by relevant status.

VII. Superior orders

26. The non-derogability of the prohibition of torture is underscored by the long-stand-
ing principle embodied in article 2, paragraph 3, that an order of a superior or
public authority can never be invoked as a justification of torture. Thus, subor-
dinates may not seek refuge in superior authority and should be held to account
individually. At the same time, those exercising superior authority - including pub-
lic officials - cannot avoid accountability or escape criminal responsibility for tor-
ture or ill-treatment committed by subordinates where they knew or should have
known that such impermissible conduct was occurring, or was likely to occur, and
they failed to take reasonable and necessary preventive measures. The Committee
considers it essential that the responsibility of any superior officials, whether for
direct instigation or encouragement of torture or ill-treatment or for consent or ac-
quiescence therein, be fully investigated through competent, independent and im-
partial prosecutorial and judicial authorities. Persons who resist what they view as
unlawful orders or who cooperate in the investigation of torture or ill-treatment,

including by superior officials, should be protected against retaliation of any kind.

27. The Committee reiterates that this general comment has to be considered with-
out prejudice to any higher degree of protection contained in any international
instrument or national law, as long as they contain, as a minimum, the standards

of the Convention.
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UNCAT General Comment N°3: Implementation of Article 14 by States
Parties (2012)

1. This general comment explains and clarifies to States parties the content and

scope of the obligations under article 14 of the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment. Each State par-
ty is required to “ensure in its legal system that the victim of an act of torture
obtains redress and has an enforceable right to fair and adequate compensa-
tion, including the means for as full rehabilitation as possible.” The Committee
considers that article 14 is applicable to all victims of torture and acts of cruel,
inhuman or degrading treatment or punishment (hereafter “ill-treatment”)
without discrimination of any kind, in line with the Committee’s general com-

ment No. 2.

. The Committee considers that the term “redress” in article 14 encompasses the

concepts of “effective remedy” and “reparation”. The comprehensive reparative
concept therefore entails restitution, compensation, rehabilitation, satisfaction
and guarantees of non-repetition and refers to the full scope of measures required

to redress violations under the Convention.

. Victims are persons who have individually or collectively suffered harm, including

physical or mental injury, emotional suffering, economic loss or substantial impair-
ment of their fundamental rights, through acts or omissions that constitute vio-
lations of the Convention. A person should be considered a victim regardless of
whether the perpetrator of the violation is identified, apprehended, prosecuted or
convicted, and regardless of any familial or other relationship between the perpe-
trator and the victim. The term “victim” also includes affected immediate family or
dependants of the victim as well as persons who have suffered harm in intervening
to assist victims or to prevent victimization. The term “survivors” may, in some
cases, be preferred by persons who have suffered harm. The Committee uses the
legal term “victims” without prejudice to other terms which may be preferable in

specific contexts.
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4. The Committee emphasizes the importance of victim participation in the redress

process, and that the restoration of the dignity of the victim is the ultimate objec-

tive in the provision of redress.

. The obligations of States parties to provide redress under article 14 are two-fold:

procedural and substantive. To satisfy their procedural obligations, States parties
shall enact legislation and establish complaints mechanisms, investigation bodies
and institutions, including independent judicial bodies, capable of determining the
right to and awarding redress for a victim of torture and ill-treatment, and ensure
that such mechanisms and bodies are effective and accessible to all victims. At the
substantive level, States parties shall ensure that victims of torture or ill-treatment
obtain full and effective redress and reparation, including compensation and the

means for as full rehabilitation as possible.

Substantive obligations: the scope of the right to redress

6. As stated in paragraph 2 above, redress includes the following five forms of rep-

aration: restitution, compensation, rehabilitation, satisfaction and guarantees
of non-repetition. The Committee recognizes the elements of full redress under
international law and practice as outlined in the Basic Principles and Guidelines
on the Right to a Remedy and Reparation for Victims of Gross Violations of Inter-
national Human Rights Law and Serious Violations of International Humanitarian
Law (Basic Principles and Guidelines). 1 Reparation must be adequate, effective
and comprehensive. States parties are reminded that in the determination of
redress and reparative measures provided or awarded to a victim of torture or
ill-treatment, the specificities and circumstances of each case must be taken into
consideration and redress should be tailored to the particular needs of the victim
and be proportionate to the gravity of the violations committed against them. The
Committee emphasizes that the provision of reparation has an inherent preventive

and deterrent effect in relation to future violations.
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7. Where State authorities or others acting in their official capacity have committed,

know or have reasonable grounds to believe that acts of torture or ill-treatment
have been committed by non-State officials or private actors and failed to exercise
due diligence to prevent, investigate, prosecute and punish such non-State officials
or private actors in accordance with the Convention, the State bears responsibility

for providing redress for the victims (general comment No. 2).

Restitution

8. Restitution is a form of redress designed to re-establish the victim’s situation before

the violation of the Convention was committed, taking into consideration the specif-
icities of each case. The preventive obligations under the Convention require States
parties to ensure that a victim receiving such restitution is not placed in a position
where he or she is at risk of repetition of torture or ill-treatment. In certain cases, the
victim may consider that restitution is not possible due to the nature of the violation;
however the State shall provide the victim with full access to redress. For restitution
to be effective, efforts should be made to address any structural causes of the vio-
lation, including any kind of discrimination related to, for example, gender, sexual
orientation, disability, political or other opinion, ethnicity, age and religion, and all

other grounds of discrimination.

Compensation

9. The Committee emphasizes that monetary compensation alone may not be suffi-

cient redress for a victim of torture and ill-treatment. The Committee affirms that
the provision of monetary compensation only is inadequate for a State party to

comply with its obligations under article 14.

10. The right to prompt, fair and adequate compensation for torture or ill-treatment under

article 14 is multi-layered and compensation awarded to a victim should be sufficient to

compensate for any economically assessable damage resulting from torture or ill-treat-
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ment, whether pecuniary or non-pecuniary. This may include: reimbursement of medical
expenses paid and provision of funds to cover future medical or rehabilitative services
needed by the victim to ensure as full rehabilitation as possible; pecuniary and non-pe-
cuniary damage resulting from the physical and mental harm caused; loss of earnings
and earning potential due to disabilities caused by the torture or ill-treatment; and lost
opportunities such as employment and education. In addition, adequate compensation
awarded by States parties to a victim of torture or ill-treatment should provide for le-

gal or specialist assistance, and other costs associated with bringing a claim for redress.

Rehabilitation

11. The Committee affirms that the provision of means for as full rehabilitation as
possible for anyone who has suffered harm as a result of a violation of the Con-
vention should be holistic and include medical and psychological care as well as
legal and social services. Rehabilitation, for the purposes of this general comment,
refers to the restoration of function or the acquisition of new skills required as
a result of the changed circumstances of a victim in the aftermath of torture or
ill-treatment. It seeks to enable the maximum possible self-sufficiency and func-
tion for the individual concerned, and may involve adjustments to the person’s
physical and social environment. Rehabilitation for victims should aim to restore,
as far as possible, their independence, physical, mental, social and vocational abil-

ity; and full inclusion and participation in society.

12. The Committee emphasizes that the obligation of States parties to provide the
means for “as full rehabilitation as possible” refers to the need to restore and re-
pair the harm suffered by a victim whose life situation, including dignity, health
and self-sufficiency may never be fully recovered as a result of the pervasive effect
of torture. The obligation does not relate to the available resources of States par-

ties and may not be postponed.

13. In order to fulfil its obligations to provide a victim of torture or ill-treatment with

the means for as full rehabilitation as possible, each State party should adopt a
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long-term, integrated approach and ensure that specialist services for victims of
torture or ill-treatment are available, appropriate and readily accessible. These
should include: a procedure for the assessment and evaluation of individuals’
therapeutic and other needs, based on, inter alia, the Manual on the Effective In-
vestigation and Documentation of Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (The Istanbul Protocol); and may include a wide range
of inter-disciplinary measures, such as medical, physical and psychological rehabil-
itative services; re-integrative and social services; community and family-oriented
assistance and services; vocational training; education etc. A holistic approach to
rehabilitation which also takes into consideration the strength and resilience of the
victim is of utmost importance. Furthermore, victims may be at risk of re-trau-
matization and have a valid fear of acts which remind them of the torture or
ill-treatment they have endured. Consequently, a high priority should be placed
on the need to create a context of confidence and trust in which assistance can

be provided. Confidential services should be provided as required.

14. The requirement in the Convention to provide these forms of rehabilitative ser-
vices does not extinguish the need to provide medical and psychosocial services
for victims in the direct aftermath of torture, nor does such initial care represent
the fulfilment of the obligation to provide the means for as full rehabilitation as

possible.

15. States parties shall ensure that effective rehabilitation services and programmes
are established in the State, taking into account a victim’s culture, personal-
ity, history and background and are accessible to all victims without discrimi-
nation and regardless of a victim’s identity or status within a marginalized or
vulnerable group, as illustrated in paragraph 32, including asylum seekers and
refugees. States parties’ legislation should establish concrete mechanisms and
programmes for providing rehabilitation to victims of torture or ill-treatment.
Torture victims should be provided access to rehabilitation programmes as soon
as possible following an assessment by qualified independent medical profes-

sionals. Access to rehabilitation programmes should not depend on the victim
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pursuing judicial remedies. The obligation in article 14 to provide for the means
for as full rehabilitation as possible can be fulfilled through the direct provision
of rehabilitative services by the State, or through the funding of private medi-
cal, legal and other facilities, including those administered by non-governmental
organizations (NGOs), in which case the State shall ensure that no reprisals or
intimidation are directed at them. The victim’s participation in the selection of
the service provider is essential. Services should be available in relevant languag-
es. States parties are encouraged to establish systems for assessing the effective
implementation of rehabilitation programmes and services, including by using

appropriate indicators and benchmarks.

Satisfaction and the right to truth

16. Satisfaction should include, by way of and in addition to the obligations of investiga-
tion and criminal prosecution under articles 12 and 13 of the Convention, any or all
of the following remedies: effective measures aimed at the cessation of continuing
violations; verification of the facts and full and public disclosure of the truth to the
extent that such disclosure does not cause further harm or threaten the safety and
interests of the victim, the victim’s relatives, witnesses, or persons who have inter-
vened to assist the victim or prevent the occurrence of further violations; the search
for the whereabouts of the disappeared, for the identities of the children abducted,
and for the bodies of those killed, and assistance in the recovery, identification, and
reburial of victims’ bodies in accordance with the expressed or presumed wish of the
victims or affected families; an official declaration or judicial decision restoring the
dignity, the reputation and the rights of the victim and of persons closely connected
with the victim; judicial and administrative sanctions against persons liable for the
violations; public apologies, including acknowledgement of the facts and acceptance

of responsibility; commemorations and tributes to the victims.

17. A State’s failure to investigate, criminally prosecute, or to allow civil proceedings

related to allegations of acts of torture in a prompt manner, may constitute a de
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facto denial of redress and thus constitute a violation of the State’s obligations

under article 14.

Guarantees of non-repetition

18. Articles 1 to 16 of the Convention constitute specific preventive measures that
the States parties deemed essential to prevent torture and ill-treatment. To guar-
antee non-repetition of torture or ill-treatment, States parties should undertake
measures to combat impunity for violations of the Convention. Such measures
include issuing effective, clear instructions to public officials on the provisions of
the Convention, especially the absolute prohibition of torture. Other measures
should include any or all of the following: civilian oversight of military and se-
curity forces; ensuring that all judicial proceedings abide by international stand-
ards of due process, fairness and impartiality; strengthening the independence
of the judiciary; protecting human rights defenders and legal, health and other
professionals who assist torture victims; establishing systems for regular and in-
dependent monitoring of all places of detention; providing, on a priority and
continued basis, training for law enforcement officials as well as military and
security forces on human rights law that includes the specific needs of margin-
alized and vulnerable populations and specific training on the Istanbul Protocol
for health and legal professionals and law enforcement officials; promoting the
observance of international standards and codes of conduct by public servants,
including law enforcement, correctional, medical, psychological, social service
and military personnel; reviewing and reforming laws contributing to or allowing
torture and ill-treatment; ensuring compliance with article 3 of the Convention
prohibiting refoulement; ensuring the availability of temporary services for in-
dividuals or groups of individuals, such as shelters for victims of gender-related
or other torture or ill-treatment. The Committee notes that by taking measures
such as those listed herein, States parties may also be fulfilling their obligations

to prevent acts of torture under article 2 of the Convention. Additionally, guaran-
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tees of non-repetition offer important potential for the transformation of social
relations that may be the underlying causes of violence and may include, but are
not limited to, amending relevant laws, fighting impunity, and taking effective

preventative and deterrent measures.

Procedural obligations: implementation of the right to redress
Legislation

19. Under article 2 of the Convention, States parties shall enact “effective legislative,
administrative, judicial or other measures to prevent acts of torture in any territory
under its jurisdiction.” As clarified by the Committee in its general comment No.
2, “States parties must make the offence of torture punishable as an offence un-
der its criminal law, in accordance, at a minimum, with the elements of torture as
defined in article 1 of the Convention, and the requirements of article 4.” The fail-
ure of States parties to enact legislation that clearly incorporates their obligations
under the Convention and criminalizes torture and ill-treatment, and the resulting
absences of torture and ill-treatment as criminal offences, obstructs the victim’s

capacity to access and enjoy his or her rights guaranteed under article 14.

20. To give effect to article 14, States parties shall enact legislation specifically provid-
ing a victim of torture and ill-treatment with an effective remedy and the right to
obtain adequate and appropriate redress, including compensation and as full re-
habilitation as possible. Such legislation must allow for individuals to exercise this
right and ensure their access to a judicial remedy. While collective reparation and
administrative reparation programmes may be acceptable as a form of redress,
such programmes may not render ineffective the individual right to a remedy and

to obtain redress.

21. States parties should ensure that their domestic laws provide that a victim who
has suffered violence or trauma should benefit from adequate care and protection
to avoid his or her re-traumatization in the course of legal and administrative pro-

cedures designed to provide justice and reparation.
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22. Under the Convention, States parties are required to prosecute or extradite al-
leged perpetrators of torture when they are found in any territory under its juris-
diction, and to adopt the necessary legislation to make this possible. The Commit-
tee considers that the application of article 14 is not limited to victims who were
harmed in the territory of the State party or by or against nationals of the State
party. The Committee has commended the efforts of States parties for providing
civil remedies for victims who were subjected to torture or ill-treatment outside
their territory. This is particularly important when a victim is unable to exercise the
rights guaranteed under article 14 in the territory where the violation took place.
Indeed, article 14 requires States parties to ensure that all victims of torture and

ill-treatment are able to access remedy and obtain redress.

Effective mechanisms for complaints and investigations

23. The Committee has, in its concluding observations, identified other State obliga-
tions that shall be met in order to ensure that the article 14 rights of a victim are
fully respected. In this regard, the Committee underscores the important relation-
ship between States parties’ fulfilment of their obligations under article 12 and
13, and their obligation under article 14. According to article 12, States parties
shall undertake prompt, effective and impartial investigations, wherever there is
reasonable ground to believe that an act of torture has been committed in any ter-
ritory under its jurisdiction as the result of its actions or omissions and, as set out
in article 13 and affirmed by the Committee in its general comment No. 2, ensure
that impartial and effective complaints mechanisms are established. Full redress
cannot be obtained if the obligations under articles 12 and 13 are not guaranteed.
Complaints mechanisms shall be made known and accessible to the public, includ-
ing to persons deprived of their liberty, whether in detention, psychiatric facilities,
or elsewhere, via, for example, telephone hotlines or confidential complaints box-
es in detention facilities, and to persons belonging to vulnerable or marginalized

groups, including those who may have limited communication abilities.
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24. At the procedural level, States parties shall ensure the existence of institutions
competent to render enforceable final decisions through a procedure established
by law to enable victims of torture or ill-treatment to secure redress, including

adequate compensation and rehabilitation.

25. Securing the victim’s right to redress requires that a State party’s competent author-
ities promptly, effectively and impartially investigate and examine the case of any
individual who alleges that she or he has been subjected to torture or ill-treatment.
Such an investigation should include as a standard measure an independent physical
and psychological forensic examination as provided for in the Istanbul Protocol. Un-
due delays in initiating or concluding legal investigations into complaints of torture or
ill-treatment compromise victims’ rights under article 14 to obtain redress, including

fair and adequate compensation and the means for as full rehabilitation as possible.

26. Notwithstanding the evidentiary benefits to victims afforded by a criminal inves-
tigation, a civil proceeding and the victim’s claim for reparation should not be de-
pendent on the conclusion of a criminal proceeding. The Committee considers that
compensation should not be unduly delayed until criminal liability has been es-
tablished. Civil liability should be available independently of criminal proceedings
and the necessary legislation and institutions for such purpose should be in place.
If criminal proceedings are required by domestic legislation to take place before
civil compensation can be sought, then the absence of or undue delay in those
criminal proceedings constitutes a failure on the part of the State party to fulfil its
obligations under the Convention. Disciplinary action alone shall not be regarded

as an effective remedy within the meaning of article 14.

27. Under article 14, a State party shall ensure that victims of any act of torture or illtreat-
ment under its jurisdiction obtain redress. States parties have an obligation to take
all necessary and effective measures to ensure that all victims of such acts obtain re-
dress. This obligation includes an obligation for State parties to promptly initiate a pro-
cess to ensure that victims obtain redress, even in the absence of a complaint, when

there are reasonable grounds to believe that torture or ill-treatment has taken place.
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28. The Committee strongly encourages States parties to recognize the Committee’s
competence to consider individual complaints under article 22 to allow victims to
submit communications and seek the views of the Committee. The Committee fur-
thermore encourages States parties to ratify or accede to the Optional Protocol to
the Convention against Torture in order to strengthen preventive measures against

torture and ill-treatment.

Access to mechanisms for obtaining redress

29. The Committee highlights the importance of the State party affirmatively ensuring
that victims and their families are adequately informed of their right to pursue
redress. In this regard, the procedures for seeking reparation should be transpar-
ent. The State party should moreover provide assistance and support to minimize
the hardship to complainants and their representatives. Civil proceedings, or other
proceedings, should not impose a financial burden upon victims that would pre-
vent or discourage them from seeking redress. Where existing civil proceedings
are unable to provide adequate redress to victims, the Committee recommends
implementing mechanisms that are readily accessible to victims of torture and
ill-treatment, including the establishment of a national fund to provide redress
for victims of torture. Special measures should be adopted to ensure access by

persons belonging to groups which have been marginalized or made vulnerable.

30. Judicial remedies must always be available to victims, irrespective of what other
remedies may be available, and should enable victim participation. States parties
should provide adequate legal aid to those victims of torture or ill-treatment lack-
ing the necessary resources to bring complaints and to make claims for redress.
States parties shall also make readily available to the victims all evidence concern-
ing acts of torture or ill-treatment upon the request of victims, their legal counsel,
or a judge. A State party’s failure to provide evidence and information, such as
records of medical evaluations or treatment, can unduly impair victims’ ability to

lodge complaints and to seek redress, compensation and rehabilitation.
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31. The State party should also take measures to prevent interference with victims’

privacy and to protect victims, their families and witnesses and others who have
intervened on their behalf against intimidation and retaliation at all times before,
during and after judicial, administrative or other proceedings that affect the in-
terests of victims. Failure to provide protection stands in the way of victims filing

complaints and thereby violates the right to seek and obtain redress and remedy.

32. The principle of non-discrimination is a basic and general principle in the protec-

tion of human rights and fundamental to the interpretation and application of the
Convention. States parties shall ensure that access to justice and to mechanisms
for seeking and obtaining redress are readily available and that positive measures
ensure that redress is equally accessible to all persons regardless of race, colour,
ethnicity, age, religious belief or affiliation, political or other opinion, national or
social origin, gender, sexual orientation, gender identity, mental or other disabil-
ity, health status, economic or indigenous status, reason for which the person is
detained, including persons accused of political offences or terrorist acts, asy-
lum-seekers, refugees or others under international protection, or any other status
or adverse distinction, and including those marginalized or made vulnerable on
bases such as those above. Culturally sensitive collective reparation measures shall
be available for groups with shared identity, such as minority groups, indigenous
groups, and others. The Committee notes that collective measures do not exclude

the individual right to redress.

33. Judicial and non-judicial proceedings shall apply gender-sensitive procedures

which avoid re-victimization and stigmatization of victims of torture or ill-treat-
ment. With respect to sexual or gender-based violence and access to due process
and an impartial judiciary, the Committee emphasizes that in any proceedings,
civil or criminal, to determine the victim’s right to redress, including compensa-
tion, rules of evidence and procedure in relation to gender-based violence must
afford equal weight to the testimony of women and girls, as should be the case
for all other victims, and prevent the introduction of discriminatory evidence and

harassment of victims and witnesses. The Committee considers that complaints
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mechanisms and investigations require specific positive measures which take into
account gender aspects in order to ensure that victims of abuses such as sexual vi-
olence and abuse, rape, marital rape, domestic violence, female genital mutilation

and trafficking are able to come forward and seek and obtain redress.

34. To avoid re-victimization and stigmatization of victims of torture or ill-treatment,

the protections outlined in the preceding paragraph equally apply to any person
marginalized or made vulnerable on the basis of identities and groups such as
those examples listed under the principle of non-discrimination in paragraph 32.
In judicial and non-judicial proceedings sensitivity must be exercised toward any
such person. Accordingly, the Committee notes that judicial personnel must re-
ceive specific training on the various impacts of torture and ill-treatment, including
those on victims from marginalized and vulnerable groups, and on how to exer-
cise sensitivity towards victims of torture and ill-treatment, including in the form
of sexual or gender-based discrimination, in order to prevent re-victimization and

stigmatization.

35. The Committee considers the training of relevant police, prison staff, medical per-

sonnel, judicial personnel and immigration personnel, including training on the
Istanbul Protocol, to be fundamental to ensuring effective investigations. Further-
more, officials and personnel involved in efforts to obtain redress should receive
methodological training in order to prevent re-traumatization of victims of torture
or ill-treatment. This training should include, for health and medical personnel, the
need to inform victims of gender-based and sexual violence and all other forms of
discrimination of the availability of emergency medical procedures, both physical
and psychological. The Committee also urges States parties to establish human
rights offices within police forces, and units of officers specifically trained to handle
cases of gender-based and sexual violence, including sexual violence perpetrated
against men and boys, and violence against children and ethnic, religious, national

or other minorities and other marginalized or vulnerable groups.

36. The Committee furthermore underlines the importance of appropriate procedures

being made available to address the needs of children, taking into account the best
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interests of the child and the child’s right to express his or her views freely in all
matters affecting him or her, including judicial and administrative proceedings, and
of the views of the child being given due weight in accordance with the age and
maturity of the child. States parties should ensure the availability of child-sensitive

measures for reparation which foster the health and dignity of the child.

Obstacles to the right to redress

37. A crucial component of the right to redress is the clear acknowledgement by the
State party concerned that the reparative measures provided or awarded to a vic-
tim are for violations of the Convention, by action or omission. The Committee is
therefore of the view that a State party may not implement development meas-
ures or provide humanitarian assistance as a substitute for redress for victims of
torture or ill-treatment. The failure of a State party to provide the individual victim
of torture with redress may not be justified by invoking a State’s level of develop-
ment. The Committee recalls that subsequent governments as well as successor

States still have the obligation to guarantee access to the right of redress.

38. States parties to the Convention have an obligation to ensure that the right to
redress is effective. Specific obstacles that impede the enjoyment of the right to
redress and prevent effective implementation of article 14 include, but are not
limited to: inadequate national legislation, discrimination with regard to accessing
complaints and investigation mechanisms and procedures for remedy and redress;
inadequate measures for securing the custody of alleged perpetrators, State se-
crecy laws, evidential burdens and procedural requirements that interfere with
the determination of the right to redress; statutes of limitations, amnesties and
immunities; the failure to provide sufficient legal aid and protection measures for
victims and witnesses; as well as the associated stigma, and the physical, psycho-
logical and other related effects of torture and ill-treatment. In addition, the failure
of a State party to execute judgements providing reparative measures for a victim

of torture, handed down by national, international or regional courts, constitutes
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a significant impediment to the right to redress. States parties should develop co-
ordinated mechanisms to enable victims to execute judgements across State lines,
including recognizing the validity of court orders from other States parties and as-

sisting in locating the assets of perpetrators.

39. With regard to the obligations in article 14, States parties shall ensure both de jure

and de facto access to timely and effective redress mechanisms for members of groups
marginalized and/or made vulnerable, avoid measures that impede the ability of mem-
bers of such groups to seek and obtain redress, and address formal or informal obsta-
cles that they may face in obtaining redress. These may include, for example, inade-
quate judicial or other procedures for quantifying damages which may have a negative
disparate impact on such individuals in accessing or keeping money. As the Committee
has emphasized in its general comment No. 2, “gender is a key factor. Being female in-
tersects with other identifying characteristics or status of the person...to determine the
ways that women and girls are subject to or at risk of torture or ill-treatment”. States
parties shall ensure due attention to gender in providing all the elements cited above in
the process of ensuring that everybody, in particular members of groups made vulner-
able, including lesbian, gay, bisexual and transgender (LGBT) people, must be treated
fairly and equally and obtain fair and adequate compensation, rehabilitation and other

reparative measures which respond to their specific needs.

40. On account of the continuous nature of the effects of torture, statutes of limita-

tions should not be applicable as these deprive victims of the redress, compen-
sation, and rehabilitation due to them. For many victims, passage of time does
not attenuate the harm and in some cases the harm may increase as a result of
post-traumatic stress that requires medical, psychological and social support,
which is often inaccessible to those who have not received redress. States par-
ties shall ensure that all victims of torture or ill-treatment, regardless of when the
violation occurred or whether it was carried out by or with the acquiescence of

a former regime, are able to access their rights to remedy and to obtain redress.

41. The Committee has consistently held that amnesties for the crime of torture are

incompatible with the obligations of States parties under the Convention, including
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under article 14. As was pointed out in general comment No. 2, “amnesties or other
impediments which preclude or indicate unwillingness to provide prompt and fair
prosecution and punishment of perpetrators of torture or ill-treatment violate the
principle of nonderogability” The Committee considers that amnesties for torture
and ill-treatment pose impermissible obstacles to a victim in his or her efforts to ob-
tain redress and contribute to a climate of impunity. The Committee therefore calls

on States parties to remove any amnesties for torture or ill-treatment.

42. Similarly, granting immunity, in violation of international law, to any State or its
agents or to non-State actors for torture or ill-treatment, is in direct conflict with
the obligation of providing redress to victims. When impunity is allowed by law or
exists de facto, it bars victims from seeking full redress as it allows the violators to
go unpunished and denies victims full assurance of their rights under article 14.
The Committee affirms that under no circumstances may arguments of national

security be used to deny redress for victims.

43. The Committee considers reservations which seek to limit the application of arti-
cle 14 to be incompatible with the object and purpose of the Convention. States
parties are therefore encouraged to consider withdrawing any reservations to arti-
cle 14 that limit its application so as to ensure that all victims of torture or ill-treat-

ment have access to redress and remedy.

United Nations Voluntary Fund for Victims of Torture

44. Voluntary contributions to international funds for victims of torture play an im-
portant role in providing assistance to them. The Committee highlights the impor-
tant work done by the United Nations Voluntary Fund for Victims of Torture, which
provides humanitarian assistance to victims of torture. The Committee highlights
also the possibility for States parties to make voluntary contributions to this fund,

irrespective of the national measures taken or contributions made.
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Monitoring and reporting

45. States parties shall establish a system to oversee, monitor, evaluate, and report

on their provision of redress measures and necessary rehabilitation services to vic-

tims of torture or ill-treatment. Accordingly, States parties should include in their

reports to the Committee data disaggregated by age, gender, nationality, and oth-

er key factors regarding redress measures afforded to victims of torture or ill-treat-

ment, in order to meet their obligation as recalled in general comment No. 2 to

provide continual evaluation of their efforts to provide redress to victims.

46. On the implementation of article 14, the Committee has observed the need to

provide adequate information on the implementation of article 14 in States par-

ties’ reports. Therefore, the Committee wishes to underscore that specific infor-

mation should be provided on the following:

(a)

(b)
(c)

(d)

(e)
(f)

The number of victims of torture or ill-treatment who have sought compensa-
tion through legal, administrative and other means and the nature of the vio-
lations alleged; the number of victims who have been awarded compensation;

and in what amounts;
The measures taken to assist victims in the direct aftermath of torture;

The rehabilitation facilities available to victims of torture or ill-treatment and
the accessibility thereof, as well as the budget allocation for rehabilitation pro-
grammes and the number of victims who have received rehabilitative services

appropriate to their needs;

The methods available for assessing the effectiveness of rehabilitation pro-
grammes and services, including the application of appropriate indicators and

benchmarks, and the result of such assessment;
The measures taken to ensure satisfaction and guarantees of non-repetition;

The domestic legislation which provides victims of torture or ill-treatment
with the right to remedy and redress, and relevant implementation measures

taken by the State party. Where such legislation is lacking, reports should in-
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clude information on the measures taken by the State party to adopt and im-

plement such legislation.

The measures taken to ensure that all victims of torture or ill-treatment are

able to exercise and enjoy their rights under article 14.

The complaints mechanisms available for victims of torture or ill-treatment,
including how such mechanisms are made known and accessible to all victims.
States parties should also include data disaggregated by age, gender, nation-
ality, location and alleged violation, on the number of complaints received

through such mechanisms.

The measures taken by States parties to ensure that all allegations of torture

and ill-treatment are effectively investigated.

The legislation and policy measures designed to positively identify victims of

torture in order to provide them with redress.

The available avenues for a victim of torture or ill-treatment to obtain re-
dress, including all criminal, civil, administrative and non-judicial proce-
dures, such as administrative reparation programmes, as well as informa-
tion on the number of victims who have accessed such mechanisms, how
many obtained redress and reparative measures, and in what forms and/or

amounts.

The legal aid and witness protection available to victims of torture or
ill-treatment as well as witnesses and others who have intervened on behalf
of victims, including how such protection is made known and how it is made
available in practice; the number of victims who have been granted legal aid;
the number of persons who have been protected by State witness protec-

tion; and the State party’s evaluation of the effectiveness of such protection.

(m) The steps taken to implement judgements by national, regional or internation-

al courts, including the amount of time lapsed from the date of the judgement

and the actual provision of compensation or other forms of redress. States
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parties should also include disaggregated data on the number of victims des-
ignated to receive reparative measures in court judgements and the number

who actually received redress, and for what violations.

(n) The safeguards available for the special protection of members of marginal-
ized or vulnerable groups, including women and children seeking to exercise

their rights guaranteed under article 14 of the Convention.

(o) Any such other matters that the Committee may require.

UNCAT General Comment N°4: Implementation of Article 3 of the
Convention in the Context of Article 22 (2018)

I. Introduction

1. On the basis of its experience in considering individual communications under ar-
ticle 22 of the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, addressing allegations of violation by States parties of
article 3 of the Convention, the Committee against Torture, at its fifty-fifth to fif-
ty-eighth sessions, in 2015 and 2016, discussed and agreed to revise its general
comment No. 1 (1997), entitled “General comment on the implementation of ar-
ticle 3 of the Convention in the context of article 22”, adopted at its nineteenth
session (see A/53/44 and A/53/44/Corr.1, annex IX).

2. Atits fifty-ninth session, held from 7 November to 7 December 2016, the Committee
began the drafting process for the revised general comment, taking into account the
recommendations for the consultation process in the elaboration of general com-
ments made by the Chairs of the human rights treaty bodies at their twenty-seventh
meeting, held in San José from 22 to 26 June 2015 (see A/70/302, para. 91).

3. At the 1614th meeting of the Committee, held on 6 December 2017 during its six-
ty-second session, the Committee decided that its general comment No. 1 would

be superseded by the below text, which it adopted on the same date.
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. For the purposes of the present general comment, the term “deportation” includes,

but is not limited to, expulsion, extradition, forcible return, forcible transfer, rendi-
tion and rejection at the frontier of, and pushback operations (including at sea) in-

volving, a person or group of individuals from a State party to another State.

Il. General principles

5.

Article 3 (1) of the Convention provides that no State party shall expel, return (re-
fouler) or extradite a person to another State where there are substantial grounds

for believing that the person would be in danger of being subjected to torture.

. Pursuant to article 22 of the Convention, the Committee receives and considers

communications from or on behalf of individuals subject to a State party’s jurisdic-
tion who claim to be victims of a violation by a State party of the provisions of the
Convention, in respect of any State party that has declared that it recognizes the

Committee’s competence in that regard.

. Most of the communications received by the Committee refer to alleged violations

by States parties of article 3 of the Convention. The present general comment pro-
vides guidance to States parties and the complainants and their representatives
on the scope of article 3 and on how the Committee assesses the admissibility and
the merits of the individual communications submitted to the Committee for its

consideration.

8. The Committee recalls that the prohibition of torture, as defined in article 1 of

the Convention, is absolute. Article 2 (2) of the Convention provides that “no ex-
ceptional circumstances whatsoever, whether a state of war or a threat of war,
internal political instability or any other public emergency, may be invoked as a
justification of torture”. The Committee further recalls that other acts of ill-treat-
ment are equally prohibited and that the prohibition of ill-treatment is likewise

non-derogable.
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9. The principle of “non-refoulement” of persons to another State where there are
substantial grounds for believing that they would be in danger of being subjected

to torture is similarly absolute.

10. Each State party must apply the principle of non-refoulement in any territory un-
der its jurisdiction or any area under its control or authority, or on board a ship or
aircraft registered in the State party, to any person, including persons requesting or
in need of international protection, without any form of discrimination and regard-
less of the nationality or statelessness or the legal, administrative or judicial sta-
tus of the person concerned under ordinary or emergency law. As the Committee
noted in paragraph 7 of its general comment No. 2, the concept of “any territory
under its jurisdiction” includes any territory or facilities and must be applied to
protect any person, citizen or non-citizen without discrimination subject to the de

jure or de facto control of a State party.

11. The non-refoulement obligation in article 3 of the Convention exists whenever
there are “substantial grounds” for believing that the person concerned would be
in danger of being subjected to torture in a State to which the person is facing
deportation, either as an individual or as a member of a group that may be at risk
of being tortured in the State of destination. The Committee’s practice has been
to determine that “substantial grounds” exist whenever the risk of torture is “fore-

I”

seeable, personal, present and rea

12. Any person found to be at risk of torture if deported to a given State should be
allowed to remain in the territory under the jurisdiction, control or authority of the
State party concerned so long as the risk persists. The person in question should
not be detained without proper legal justification and safeguards. Detention
should always be an exceptional measure based on an individual assessment and
subject to regular review. Furthermore, the person at risk should never be deport-
ed to another State from which the person may subsequently face deportation to
a third State in which there are substantial grounds for believing that the person

would be in danger of being subjected to torture.
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13. Each case should be examined individually, impartially and independently by the
State party through competent administrative and/or judicial authorities, in con-
formity with essential procedural safeguards, notably the guarantee of a prompt
and transparent process, a review of the deportation decision and a suspensive
effect of the appeal. In each case, the person concerned should be informed of
the intended deportation in a timely manner. Collective deportation, without an
objective examination of the individual cases with regard to personal risk, should

be considered as a violation of the principle of nonrefoulement.

14. States parties should not adopt dissuasive measures or policies, such as detention
in poor conditions for indefinite periods, refusing to process claims for asylum or
prolonging them unduly, or cutting funds for assistance programmes for asylum
seekers, which would compel persons in need of protection under article 3 of the
Convention to return to their country of origin in spite of their personal risk of
being subjected to torture or other cruel, inhuman or degrading treatment or pun-

ishment there.

15. Article 16 of the Convention provides for the duty of States parties to prevent acts
of cruel, inhuman or degrading treatment or punishment (ill-treatment), which do

not amount to torture as defined in article 1 of the Convention.

16. States parties should consider whether the nature of the other forms of ill-treat-
ment that a person facing deportation is at risk of experiencing could likely change
so as to constitute torture, before making an assessment on each case relating to

the principle of “non-refoulement”.

17. The Committee considers that severe pain or suffering cannot always be assessed
objectively. It depends on the negative physical and/or mental repercussions that
the infliction of violent or abusive acts has on each individual, taking into account all
relevant circumstances of each case, including the nature of the treatment, the sex,

age and state of health and vulnerability of the victim and any other status or factors.
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lll. Preventive measures to guarantee the principle of nonrefoulement

18. For the purpose of fully implementing article 3 of the Convention, States par-

ties should take legislative, administrative, judicial and other preventive measures

against possible violations of the principle of “non-refoulement”, including:

(a)

(b)

(c)

(d)

(e)

(f)

(8)

Ensuring the right of each person concerned to have the case examined indi-
vidually and not collectively and to be fully informed of the reasons why the
person is the subject of a procedure that may lead to a decision of deportation

and of the rights legally available to appeal such a decision;

Providing the person concerned with access to a lawyer, to free legal aid, when nec-

essary, and to representatives of relevant international organizations of protection;

Developing an administrative or judicial procedure concerning the person in
question in a language that the person understands or with the assistance of

interpreters and translators;

Referring the person alleging previous torture to an independent medical
examination free of charge, in accordance with the Manual on the Effective
Investigation and Documentation of Torture and Other Cruel, Inhuman or De-

grading Treatment or Punishment (Istanbul Protocol);

Ensuring the right of appeal by the person concerned against a deportation
order to an independent administrative and/or judicial body within a reasona-
ble period of time from the notification of that order and with the suspensive

effect of the appeal on the enforcement of the order;

Providing effective training for all officials who deal with persons under depor-
tation procedures on respect for the provisions of article 3 of the Convention,

in order to avoid decisions contrary to the principle of non-refoulement;

Providing effective training for medical and other personnel dealing with de-
tainees, migrants and asylum seekers in identifying and documenting signs of

torture, taking into account the Istanbul Protocol.
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IV. Diplomatic assurances

19. The term “diplomatic assurances” as used in the context of the transfer of a person
from one State to another, refers to a formal commitment by the receiving State to the
effect that the person concerned will be treated in accordance with conditions set by

the sending State and in accordance with international human rights standards.

20. The Committee considers that diplomatic assurances from a State party to the
Convention to which a person is to be deported should not be used as a loophole
to undermine the principle of non-refoulement as set out in article 3 of the Con-
vention, where there are substantial grounds for believing that the person would

be in danger of being subjected to torture in that State.
V. Redress

21. The Committee recalls that it considers the term “redress” in article 14 of the
Convention as encompassing the concepts of “effective remedy” and “repa-
ration”. The comprehensive reparative concept therefore entails restitution,
compensation, rehabilitation, satisfaction and guarantees of non-repetition
and refers to the full scope of measures required to redress violations under

the Convention.

22. States parties should recognize that victims of torture or other cruel, inhuman
or degrading treatment or punishment suffer physical and psychological harm
that may require sustained availability of and access to specialized rehabilitation
services. Once such a state of health and the need for treatment have been med-
ically certified, they should not be removed to a State where adequate medical

services for their rehabilitation are not available or guaranteed.

VI. Article 3 of the Convention and extradition treaties

23. States parties may find that a conflict arises between the obligations they have
undertaken under article 3 of the Convention and the obligations they have

undertaken under a multilateral or bilateral extradition treaty, especially when
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the treaty was concluded before the ratification of the Convention with a State
which is not a party to the Convention and, therefore, when not yet bound by
the provisions of article 3. In this case, the relevant extradition treaty should be

applied in accordance with the principle of non-refoulement.

24. The Committee acknowledges that the time frame for extradition of a person

for the purpose of criminal prosecution or serving a sentence, who has submit-
ted a communication under article 22 of the Convention invoking the principle
of “non-refoulement”, is a crucial factor for the respect by the State of its ob-
ligations under both the Convention and an extradition treaty to which it is a
party. The Committee, therefore, requests that, should a State party encounter
such a situation, it inform the Committee about any possible conflict between its
obligations under the Convention and those under an extradition treaty from the
beginning of the individual complaint procedure in which the State party is in-
volved so that the Committee may try to give priority to the consideration of that
communication before the time limit for the obligatory extradition is reached.
The State party concerned, however, should recognize that the Committee can
give priority to the consideration of and a decision on such a communication

only during its sessions.

25. Furthermore, those States parties to the Convention that subsequently consider

the conclusion of or adherence to an extradition treaty should ensure that there
is no conflict between the Convention and that treaty and, if there is, include in
the notification of adherence to the extradition treaty the clause that, in case of

conflict, the Convention will prevail.

VII. Relationship between article 3 and article 16 of the Convention

26. Article 3 of the Convention, which provides protection against the removal of a per-

son in danger of being subjected to torture in the State to which the person would
be deported, should be without prejudice to article 16 (2) of the Convention, in

particular where a person to be removed would enjoy additional protection, under
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international instruments or national law, not to be deported to a State where the

person would face the risk of cruel, inhuman or degrading treatment or punishment.

VIII. Duties of States parties to consider specific human rights situations in which

the principle of non-refoulement applies

27. Article 3 (2) of the Convention provides that for the purpose of determining
whether there are grounds for believing that a person would be in danger of being
subjected to torture, if expelled, returned or extradited, the competent authorities
shall take into account all relevant considerations including, where applicable, the
existence in the State concerned of a consistent pattern of gross, flagrant or mass

violations of human rights.

28. In this regard, the Committee observes that the infliction of cruel, inhuman or de-
grading treatment or punishment, whether or not it amounts to torture, to which an
individual or the individual’s family were exposed in their State of origin or would be
exposed in the State to which the individual is being deported, constitutes an indica-
tion that the person is in danger of being subjected to torture if deported to one of
those States. Such an indication should be taken into account by States parties as a

basic element justifying the application of the principle of non-refoulement.

29. In this connection, the Committee wishes to draw the attention of the States parties
to some non-exhaustive examples of human rights situations that may constitute an
indication of risk of torture, to which they should give consideration in their decisions
on the removal of a person from their territory and take into account when applying

the principle of “non-refoulement”. States parties should consider, in particular:

(a) Whether the person concerned had previously been arrested arbitrarily in the
person’s State of origin without a warrant and/or has been denied fundamen-

tal guarantees for a detainee in police custody, such as:

(i) Notification of the reasons of the person’s arrest in writing and in a lan-

guage that the person understands;



(b)

(c)

(d)

(e)
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(ii) Access to afamily member or a person of the concerned individual’s choice

for informing them of the arrest;

(iii) Access to a lawyer free of charge when necessary and, upon request, ac-
cess to a lawyer of the person’s choice at the person’s own expense for the

person’s defence;

(iv) Access to an independent medical doctor for an examination and treat-
ment of the person’s health or, for this purpose, to a medical doctor of the

person’s choice at the person’s own expense;

(v) Access to an independent specialized medical entity to certify the person’s

allegations of having been subjected to torture;

(vi) Access to a competent and independent judicial institution that is empow-
ered to judge the person’s claims for the treatment in detention within the
time frame set by law or within a reasonable time frame to be assessed for

each particular case;

Whether the person has been a victim of brutality or excessive use of force by
public officials on the basis of any form of discrimination in the State of origin
or would be exposed to such brutality in the State to which the person is being

deported;

Whether, in the State of origin or in the State to which the person is being
deported, the person has been or would be a victim of violence, including gen-
der-based or sexual violence, in public or in private, gender-based persecution
or genital mutilation, amounting to torture, without the intervention of the

competent authorities of the State concerned for the protection of the victim;

Whether the person has been judged in the State of origin or would be judged
in the State to which the person is being deported in a judicial system that

does not guarantee the right to a fair trial;

Whether the person concerned has previously been detained or imprisoned in

the State of origin or would be detained or imprisoned, if deported to a State,



(f)

(g)

(h)

(i)

()
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in conditions amounting to torture or cruel, inhuman or degrading treatment

or punishment;

Whether the person concerned would be exposed to sentences of corporal
punishment if deported to a State in which, although corporal punishment is
permitted by national law, that punishment would amount to torture or cruel,
inhuman or degrading treatment or punishment according to customary inter-
national law and the jurisprudence of the Committee and of other recognized

international and regional mechanisms for the protection of human rights;

Whether the person concerned would be deported to a State in which there are
credible allegations or evidence of crimes of genocide, crimes against humanity or
war crimes within the meaning of articles 6, 7 and 8 of the Rome Statute of the Inter-

national Criminal Court that have been submitted to the Court for its consideration;

Whether the person concerned would be deported to a State party to the
Geneva Conventions of 12 August 1949 and the Additional Protocols thereto
where there are allegations or evidence of its violation of common article 3 of
the four Geneva Conventions of 12 August 1949 and/or article 4 of the Pro-
tocol additional to the Geneva Conventions of 12 August 1949, and relating
to the protection of victims of non-international armed conflicts (Protocol 1),

and, in particular, of:
(i) article 3 (1) (a) of the four Geneva Conventions; and
(i) article 4 (1) and (2) of Protocol II;

Whether the person concerned would be deported to a State where there are
allegations or evidence of its violation of article 12 of the Geneva Convention

relative to the Treatment of Prisoners of War (Third Geneva Convention);

Whether the person concerned would be deported to a State where there are
allegations or evidence of its violation of articles 32 or 45 of the Geneva Con-
vention relative to the Protection of Civilian Persons in Time of War (Fourth

Geneva Convention); or article 75 (2) of the Protocol additional to the Geneva



(k)
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Conventions of 12 August 1949, and relating to the protection of victims of

international armed conflicts (Additional Protocol 1);

Whether the person concerned would be deported to a State where the inher-
ent right to life is denied, including the exposure of the person to extrajudicial
killings or enforced disappearance, or where the death penalty is in force and
considered as a form of torture or cruel, inhuman or degrading treatment or

punishment by the deporting State party, in particular:

(i) If the latter has abolished the death penalty or established a moratorium

on its execution;

(i) Where the death penalty would be imposed for crimes that are not consid-

ered by the deporting State party as the most serious crimes;

(iii) Where the death penalty is carried out for crimes committed by persons
below the age of 18 years or on pregnant women, nursing mothers or per-

sons who have a severe mental disability;

The State party concerned should also evaluate whether the circumstances
and the methods of execution of the death penalty and the prolonged period
and conditions of the person on death row could amount to torture or cruel,
inhuman or degrading treatment or punishment for the purpose of applying

the principle of “non-refoulement”;

(m) Whether the person concerned would be deported to a State where reprisals

(n)

(0)

amounting to torture have been or would be committed against the person,
members of the person’s family or witnesses of the person’s arrest and de-
tention, such as violent and terrorist acts against them, the disappearance of

those family members or witnesses, their killings or their torture;

Whether the person concerned would be deported to a State where the per-
son was subjected to or would run the risk of being subjected to slavery and

forced labour or trafficking in human beings;

Whether the person concerned is below the age of 18 years and would be
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deported to a State where the person’s fundamental child rights were previ-
ously violated and/or would be violated, creating irreparable harm, such as
the person’s recruitment as a combatant participating directly or indirectly in

hostilities or for providing sexual services.

IX. Non-State actors

30. Equally, States parties should refrain from deporting individuals to another State
where there are substantial grounds for believing that they would be in danger of
being subjected to torture or other ill-treatment at the hands of non-State entities,
including groups that are unlawfully exercising actions that inflict severe pain or
suffering for purposes prohibited by the Convention, and over which the receiving
State has no or only partial de facto control, or whose acts it is unable to prevent

or whose impunity it is unable to counter.

X. Specific requirements for the submission of individual communications under

article 22 of the Convention and interim measures of protection
A. Admissibility

31. The Committee considers that it is the responsibility of the author of a commu-
nication to provide exhaustive arguments for the complaint of alleged violation
of article 3 of the Convention in such a way that, from the first impression (prima
facie) or from subsequent submissions, if necessary, the Committee finds that it
is relevant for consideration under article 22 of the Convention and that it fulfils
each of the requirements established under rule 113 of the Committee’s rules of

procedure.

32. A State party’s obligations under the Convention apply from the date of the en-
try into force of the Convention for that State party. However, the Committee will
consider communications on alleged violations of the Convention which occurred

before a State party’s recognition of the Committee’s competence under article 22



87 PRACTICE NOTE 1
THE LAW AGAINST TORTURE

of the Convention through the declaration provided for in article 22, if the effects
of those alleged violations continued after the State party’s declaration, and if

such effects may constitute in themselves a violation of the Convention.

33. With reference to article 22 (5) (a) of the Convention, which requires that the
Committee shall not consider any individual communication under that article
unless it has ascertained that the same matter has not been, and is not being,
examined under another procedure of international investigation or settlement,
the Committee considers that “the same matter” should be understood as relat-

ing to the same parties, the same facts and the same substantive rights.

34. According to article 22 (5) (b) of the Convention, the complainant must have
exhausted all available domestic remedies, provided for in law and in practice,
that bring effective relief. Article 22 (5) (b) further provides that this shall not be
the rule where the application of the remedies is unreasonably prolonged or is
unlikely to bring effective relief to the person who is the victim of the violation
of the Convention. In the context of article 3 of the Convention, the Committee
considers that exhaustion of domestic remedies means that the complainant has
applied for remedies that are directly related to the risk of being subjected to
torture in the country to which the person would be deported, not for remedies
that might allow the complainant to remain in the sending State party for other

reasons.

35. The Committee further considers that an effective remedy in the implemen-
tation of the principle of “non-refoulement” should be a recourse able to pre-
clude, in practice, the deportation of the complainant where there are substan-
tial grounds for believing that the complainant would personally be in danger of
being subjected to torture if deported to another country. The recourse should
be a legally-based right and not an ex gratia concession given by the authorities

concerned, and should be accessible in practice without obstacles of any nature.
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B. Interim measures of protection

36. When the Committee, or members designated by it, requests the State party
concerned, for its urgent consideration, to take such interim measures, once the
decision on deportation by the domestic authorities has become enforceable ac-
cording to the information available, that the Committee considers necessary to
avoid irreparable damage to the victim or victims of an alleged violation of article
3 of the Convention, in accordance with rule 114 of the Committee’s rules of pro-

cedure, the State party should comply with the Committee’s request in good faith.

37. Non-compliance by the State party with the Committee’s request would consti-
tute serious damage and an obstacle to the effectiveness of the Committee’s de-
liberations and would cast serious doubt on the willingness of the State party to
implement article 22 of the Convention in good faith. The Committee has there-
fore determined that the noncompliance with its request for interim measures

constitutes a breach of article 22.

C. Merits

38. With respect to the application of article 3 of the Convention to the merits of a
communication submitted under article 22, the burden of proof is upon the au-
thor of the communication, who must present an arguable case, that is, submit
substantiated arguments showing that the danger of being subjected to torture is
foreseeable, present, personal and real. However, when complainants are in a sit-
uation where they cannot elaborate on their case, such as when they have demon-
strated that they have no possibility of obtaining documentation relating to their
allegation of torture or have been deprived of their liberty, the burden of proof is
reversed and the State party concerned must investigate the allegations and verify

the information on which the communication is based.

39. It is the responsibility of the State party, at the national level, to assess, through

administrative and/or judicial procedures, whether there are substantial grounds
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for believing that the complainant faces a foreseeable, present, personal and real
risk of being subjected to torture in the State to which the complainant would be

deported.

40. In its procedure of assessment, the State party should provide the person con-
cerned with fundamental guarantees and safeguards, especially if the person has
been deprived of the person’s liberty or is in a particularly vulnerable situation, such
as the situation of an asylum seeker, an unaccompanied minor, a woman who has

been subjected to violence or a person with disabilities (measures of protection).

41. Guarantees and safeguards should include linguistic, legal, medical, social and,
when necessary, financial assistance, as well as the right to recourse against a de-
cision of deportation within a reasonable time frame, for a person in a precarious
and stressful situation and with a suspensive effect on the enforcement of the de-
portation order. In particular, an examination by a qualified medical doctor, includ-
ing as requested by the complainant to prove the torture that the complainant has
suffered, should always be ensured, regardless of the authorities’ assessment of the
credibility of the allegation, so that the authorities deciding on a given case of depor-
tation are able to complete the assessment of the risk of torture on the basis of the

result of the medical and psychological examinations, without any reasonable doubt.

42. Victims of torture and other vulnerable persons frequently suffer from posttrau-
matic stress disorder, which can result in a broad range of symptoms, including
involuntary avoidance and dissociation. These symptoms may affect the ability of
the person to disclose all relevant details or to relay a consistent story through-
out the proceedings. In order to ensure that victims of torture or other vulnera-
ble persons are afforded an effective remedy, States parties should refrain from
following a standardized credibility assessment process to determine the validity
of a non-refoulement claim. With regard to potential factual contradictions and
inconsistencies in the author’s allegations, States parties should appreciate that

complete accuracy can seldom be expected from victims of torture.

43. To determine whether there are substantial grounds for believing that a person
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would be in danger of being subjected to torture if deported, the Committee con-
siders as crucial the existence in the State concerned of a consistent pattern of
gross, flagrant or mass violations of human rights, referred to in article 3 (2) of the

Convention. Such violations include, but are not limited to:

(a) widespread use of torture and impunity of its perpetrators;
(b) harassment and violence against minority groups;

(c) situations conducive to genocide;

(d) widespread gender-based violence;

(e) widespread use of sentencing and imprisonment of persons exercising funda-

mental freedoms; and
(f) situations of international and non-international armed conflicts.

44, The Committee’s assessment will be based primarily on the information provided by
or on behalf of the complainant and by the State party concerned. The Committee
will also consult United Nations sources of information, as well as any other sources
that it considers reliable. In addition, the Committee will take into account any of
the indications listed in paragraph 29 above as constituting substantial grounds for

believing that a person would be in danger of being subjected to torture if deported.

45. The Committee will assess “substantial grounds” and consider the risk of torture
as foreseeable, personal, present and real when the existence of facts relating to
the risk by itself, at the time of its decision, would affect the rights of the complain-
ant under the Convention in case of the complainant’s deportation. Indications of

personal risk may include, but are not limited to the complainant’s:
(a) ethnic background;

(b) political affiliation or political activities of the complainant and/or the com-

plainant’s family members;

(c) arrest and/or detention without guarantee of a fair treatment and trial;
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(d) sentence in absentia;

(e) sexual orientation and gender identity;

(f) desertion from the national armed forces or armed groups;
(g) previous torture;

(h) incommunicado detention or other form of arbitrary and illegal detention in

the country of origin;
(i) clandestine escape from the country of origin following threats of torture;
(j) religious affiliation;

(k) violations of the right to freedom of thought, conscience and religion, includ-
ing violations related to the prohibition of conversion to a religion that is dif-
ferent from the religion proclaimed as State religion and where such a conver-

sion is prohibited and punished in law and in practice;

() risk of expulsion to a third country where the person may be in danger of be-

ing subjected to torture; and
(m) violence against women, including rape.

46. When assessing whether “substantial grounds” exist, the Committee will take into
account the human rights situation of a State as a whole and not of a particular
area of it. The State party is responsible for any territory under its jurisdiction, con-
trol or authority. The notion of “local danger” does not provide for measurable cri-

teria and is not sufficient to dissipate totally the personal danger of being tortured.

47. The Committee considers that the so-called “internal flight alternative”, that is,
the deportation of a person or a victim of torture to an area of a State where the
person would not be exposed to torture, unlike in other areas of the same State, is

not reliable or effective.
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48. When assessing whether “substantial grounds” exist, the Committee considers

that a receiving State should have demonstrated certain essential measures to

prevent and prohibit torture throughout the entire territory under its jurisdiction,

control or authority, such as clear legislative provisions on the absolute prohibi-

tion of torture and its punishment with adequate penalties, measures to put an

end to impunity for acts of torture, violence and other illegal practices committed

by public officials, the prosecution of public officials allegedly responsible for acts

of torture and other ill-treatment and their punishment commensurate with the

gravity of the crime committed when they are found guilty.

49. All pertinent information may be introduced by both parties to explain the rel-

evance of their submissions under article 22 of the Convention to the provisions

of article 3. The following information, while not exhaustive, would be pertinent:

(a)

(b)

(c)

(d)

Whether the State concerned is one in which there is evidence of a consistent

pattern of gross, flagrant or mass violations of human rights;

Whether the complainant has been tortured or ill-treated by, at the instigation
of or with the consent or the acquiescence (tacit agreement) of a public offi-
cial or other person acting in an official capacity in the past, and, if so, whether

this was in the recent past;

Whether there is medical, psychological or other independent evidence to
support a claim by the complainant that the complainant has been tortured or

ill-treated in the past, and whether the torture had after-effects;

Whether the State party has ensured that the complainant facing deportation
from the territory under its jurisdiction, control or authority has had access
to all legal and/or administrative guarantees and safeguards provided by law
and, in particular, to an independent medical examination to assess claims
that the complainant has previously suffered torture or ill-treatment in the

complainant’s country of origin;
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(e) Whether there is any credible allegation or evidence that the complainant
and/or other person’s next of kin have been or will be threatened or exposed
to reprisals or other forms of sanctions amounting to torture or other cruel,
inhuman or degrading treatment or punishment in connection with the com-

munication submitted to the Committee;

(f) Whether the complainant has engaged in political or other activities within
or outside the State concerned that would appear to make the complainant
vulnerable to the risk of being subjected to torture were the complainant to

be expelled, returned or extradited to the State in question;

(g) If returned to the State to which the complainant is being deported, whether
the complainant is at risk of further deportation to another State where the

complainant would face the risk of being subjected to torture;

(h) Bearing in mind the status of physical and psychological fragility encountered
by the majority of complainants, such as asylum seekers, former detainees
and victims of torture or sexual violence, which is conducive to some incon-
sistencies and/or lapses of memory in their submissions, whether there is any

evidence concerning the credibility of the complainant;

(i) Taking into account some inconsistencies that may exist in the presentation of
the facts, whether the complainant has demonstrated the general veracity of

the claims.

Xl. Independence of assessment of the Committee

50. The Committee gives considerable weight to findings of fact made by organs of
the State party concerned; however, it is not bound by such findings. It follows
that the Committee will make a free assessment of the information available to
it in accordance with article 22 (4) of the Convention, taking into account all the

circumstances relevant to each case.



PRACTICE NOTE 1
THE LAW AGAINST TORTURE

51. The principle of the benefit of the doubt, as a preventive measure against irrepa-
rable harm, will also be taken into account by the Committee in adopting decisions

on individual communications, where the principle is relevant.

UN Basic Principles and Guidelines on the Right to a Remedy and Rep-
arations for Victims of Gross Violations of International Human Rights
Law and Serious Violations of International Humanitarian Law (2005)

Preamble

[...]

Recalling the provisions providing a right to a remedy for victims of violations of in-
ternational human rights found in regional conventions, in particular article 7 of the
African Charter on Human and Peoples’ Rights, article 25 of the American Convention
on Human Rights, and article 13 of the Convention for the Protection of Human Rights

and Fundamental Freedoms,

Recalling the Declaration of Basic Principles of Justice for Victims of Crime and Abuse
of Power emanating from the deliberations of the Seventh United Nations Congress
on the Prevention of Crime and the Treatment of Offenders and General Assembly
resolution 40/34 of 29 November 1985 by which the Assembly adopted the text rec-

ommended by the Congress,

Reaffirming the principles enunciated in the Declaration of Basic Principles of Justice
for Victims of Crime and Abuse of Power, including that victims should be treated with
compassion and respect for their dignity, have their right to access to justice and redress
mechanisms fully respected, and that the establishment, strengthening and expansion
of national funds for compensation to victims should be encouraged, together with the

expeditious development of appropriate rights and remedies for victims,

Noting that the Rome Statute of the International Criminal Court requires the establish-
ment of “principles relating to reparations to, or in respect of, victims, including restitu-

tion, compensation and rehabilitation”, requires the Assembly of States Parties to estab-
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lish a trust fund for the benefit of victims of crimes within the jurisdiction of the Court, and
of the families of such victims, and mandates the Court “to protect the safety, physical and
psychological well-being, dignity and privacy of victims” and to permit the participation

of victims at all “stages of the proceedings determined to be appropriate by the Court”,

Affirming that the Basic Principles and Guidelines contained herein are directed at gross
violations of international human rights law and serious violations of international hu-

manitarian law which, by their very grave nature, constitute an affront to human dignity,

Emphasizing that the Basic Principles and Guidelines contained herein do not entail
new international or domestic legal obligations but identify mechanisms, modalities,
procedures and methods for the implementation of existing legal obligations under
international human rights law and international humanitarian law which are com-

plementary though different as to their norms,

Recalling that international law contains the obligation to prosecute perpetrators of
certain international crimes in accordance with international obligations of States and
the requirements of national law or as provided for in the applicable statutes of inter-
national judicial organs, and that the duty to prosecute reinforces the international
legal obligations to be carried out in accordance with national legal requirements and

procedures and supports the concept of complementarity,

Noting that contemporary forms of victimization, while essentially directed against persons,

may nevertheless also be directed against groups of persons who are targeted collectively,

Recognizing that, in honouring the victims’ right to benefit from remedies and repara-
tion, the international community keeps faith with the plight of victims, survivors and
future human generations and reaffirms the international legal principles of account-

ability, justice and the rule of law,

Convinced that, in adopting a victim-oriented perspective, the international community
affirms its human solidarity with victims of violations of international law, including vi-
olations of international human rights law and international humanitarian law, as well
as with humanity at large, in accordance with the following Basic Principles and Guide-

lines, Adopts the following Basic Principles and Guidelines:
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I. Obligation to respect, ensure respect for and implement international human

rights law and international humanitarian law

1. The obligation to respect, ensure respect for and implement international human
rights law and international humanitarian law as provided for under the respective

bodies of law emanates from:

(a) Treaties to which a State is a party;
(b) Customary international law;

(c) The domestic law of each State.

2. If they have not already done so, States shall, as required under international
law, ensure that their domestic law is consistent with their international legal

obligations by:

(a) Incorporating norms of international human rights law and international hu-
manitarian law into their domestic law, or otherwise implementing them in

their domestic legal system;

(b) Adopting appropriate and effective legislative and administrative procedures
and other appropriate measures that provide fair, effective and prompt access

to justice;

(c) Making available adequate, effective, prompt and appropriate remedies, in-

cluding reparation, as defined below;

(d) Ensuring that their domestic law provides at least the same level of protection

for victims as that required by their international obligations.

Il. Scope of the obligation

3. The obligation to respect, ensure respect for and implement international human
rights law and international humanitarian law as provided for under the respective

bodies of law, includes, inter alia, the duty to:
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(a) Take appropriate legislative and administrative and other appropriate meas-

ures to prevent violations;

(b) Investigate violations effectively, promptly, thoroughly and impartially and,
where appropriate, take action against those allegedly responsible in accord-

ance with domestic and international law;

(c) Provide those who claim to be victims of a human rights or humanitarian law
violation with equal and effective access to justice, as described below, irrespec-

tive of who may ultimately be the bearer of responsibility for the violation; and

(d) Provide effective remedies to victims, including reparation, as described be-

low.

lll. Gross violations of international human rights law and serious violations of in-

ternational humanitarian law that constitute crimes under international law

4. In cases of gross violations of international human rights law and serious violations
of international humanitarian law constituting crimes under international law, States
have the duty to investigate and, if there is sufficient evidence, the duty to submit to
prosecution the person allegedly responsible for the violations and, if found guilty,
the duty to punish her or him. Moreover, in these cases, States should, in accordance
with international law, cooperate with one another and assist international judicial

organs competent in the investigation and prosecution of these violations.

5. To that end, where so provided in an applicable treaty or under other international law
obligations, States shall incorporate or otherwise implement within their domestic law
appropriate provisions for universal jurisdiction. Moreover, where it is so provided for
in an applicable treaty or other international legal obligations, States should facilitate
extradition or surrender offenders to other States and to appropriate international
judicial bodies and provide judicial assistance and other forms of cooperation in the
pursuit of international justice, including assistance to, and protection of, victims and

witnesses, consistent with international human rights legal standards and subject to
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international legal requirements such as those relating to the prohibition of torture

and other forms of cruel, inhuman or degrading treatment or punishment.

IV. Statutes of limitations

6.

Where so provided for in an applicable treaty or contained in other international
legal obligations, statutes of limitations shall not apply to gross violations of inter-
national human rights law and serious violations of international humanitarian law

which constitute crimes under international law.

. Domestic statutes of limitations for other types of violations that do not constitute

crimes under international law, including those time limitations applicable to civil

claims and other procedures, should not be unduly restrictive.

V. Victims of gross violations of international human rights law and serious violations

of international humanitarian law

8.

For purposes of the present document, victims are persons who individually or
collectively suffered harm, including physical or mental injury, emotional suffer-
ing, economic loss or substantial impairment of their fundamental rights, through
acts or omissions that constitute gross violations of international human rights law,
or serious violations of international humanitarian law. Where appropriate, and
in accordance with domestic law, the term “victim” also includes the immediate
family or dependants of the direct victim and persons who have suffered harm in

intervening to assist victims in distress or to prevent victimization.

9. A person shall be considered a victim regardless of whether the perpetrator of the

violation is identified, apprehended, prosecuted, or convicted and regardless of

the familial relationship between the perpetrator and the victim.
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VI. Treatment of victims

10. Victims should be treated with humanity and respect for their dignity and human
rights, and appropriate measures should be taken to ensure their safety, physical
and psychological well-being and privacy, as well as those of their families. The
State should ensure that its domestic laws, to the extent possible, provide that a
victim who has suffered violence or trauma should benefit from special consid-
eration and care to avoid his or her re-traumatization in the course of legal and

administrative procedures designed to provide justice and reparation.
VII. Victims’ right to remedies

11. Remedies for gross violations of international human rights law and serious viola-
tions of international humanitarian law include the victim’s right to the following

as provided for under international law:
(a) Equal and effective access to justice;
(b) Adequate, effective and prompt reparation for harm suffered;

(c) Access to relevant information concerning violations and reparation mechanisms.

VIII. Access to justice

12. A victim of a gross violation of international human rights law or of a serious vio-
lation of international humanitarian law shall have equal access to an effective ju-
dicial remedy as provided for under international law. Other remedies available to
the victim include access to administrative and other bodies, as well as mechanisms,
modalities and proceedings conducted in accordance with domestic law. Obligations
arising under international law to secure the right to access justice and fair and im-

partial proceedings shall be reflected in domestic laws. To that end, States should:

(a) Disseminate, through public and private mechanisms, information about all
available remedies for gross violations of international human rights law and

serious violations of international humanitarian law;
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(b) Take measures to minimize the inconvenience to victims and their represent-
atives, protect against unlawful interference with their privacy as appropriate
and ensure their safety from intimidation and retaliation, as well as that of
their families and witnesses, before, during and after judicial, administrative,

or other proceedings that affect the interests of victims;
(c) Provide proper assistance to victims seeking access to justice;

(d) Make available all appropriate legal, diplomatic and consular means to ensure
that victims can exercise their rights to remedy for gross violations of interna-

tional human rights law or serious violations of international humanitarian law.

13. In addition to individual access to justice, States should endeavour to develop pro-
cedures to allow groups of victims to present claims for reparation and to receive

reparation, as appropriate.

14. An adequate, effective and prompt remedy for gross violations of international hu-
man rights law or serious violations of international humanitarian law should include
all available and appropriate international processes in which a person may have

legal standing and should be without prejudice to any other domestic remedies.

IX. Reparation for harm suffered

15. Adequate, effective and prompt reparation is intended to promote justice by re-
dressing gross violations of international human rights law or serious violations of
international humanitarian law. Reparation should be proportional to the gravity
of the violations and the harm suffered. In accordance with its domestic laws and
international legal obligations, a State shall provide reparation to victims for acts
or omissions which can be attributed to the State and constitute gross violations
of international human rights law or serious violations of international humani-
tarian law. In cases where a person, a legal person, or other entity is found liable
for reparation to a victim, such party should provide reparation to the victim or

compensate the State if the State has already provided reparation to the victim.
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16. States should endeavour to establish national programmes for reparation and
other assistance to victims in the event that the parties liable for the harm suffered

are unable or unwilling to meet their obligations.

17. States shall, with respect to claims by victims, enforce domestic judgements for
reparation against individuals or entities liable for the harm suffered and endeav-
our to enforce valid foreign legal judgements for reparation in accordance with do-
mestic law and international legal obligations. To that end, States should provide
under their domestic laws effective mechanisms for the enforcement of reparation

judgements.

18. In accordance with domestic law and international law, and taking account of
individual circumstances, victims of gross violations of international human rights
law and serious violations of international humanitarian law should, as appropri-
ate and proportional to the gravity of the violation and the circumstances of each
case, be provided with full and effective reparation, as laid out in principles 19 to
23, which include the following forms: restitution, compensation, rehabilitation,

satisfaction and guarantees of non-repetition.

19. Restitution should, whenever possible, restore the victim to the original situation
before the gross violations of international human rights law or serious violations
of international humanitarian law occurred. Restitution includes, as appropriate:
restoration of liberty, enjoyment of human rights, identity, family life and citizen-
ship, return to one’s place of residence, restoration of employment and return of

property.

20. Compensation should be provided for any economically assessable damage, as
appropriate and proportional to the gravity of the violation and the circumstances
of each case, resulting from gross violations of international human rights law and

serious violations of international humanitarian law, such as:
(a) Physical or mental harm;

(b) Lost opportunities, including employment, education and social benefits;



(c)
(d)
(e)
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Material damages and loss of earnings, including loss of earning potential;
Moral damage;

Costs required for legal or expert assistance, medicine and medical services, and

psychological and social services.

21. Rehabilitation should include medical and psychological care as well as legal and

social services.

22. Satisfaction should include, where applicable, any or all of the following:

(a)
(b)

(c)

(d)

(e)

(f)
(8)
(h)

Effective measures aimed at the cessation of continuing violations;

Verification of the facts and full and public disclosure of the truth to the extent
that such disclosure does not cause further harm or threaten the safety and
interests of the victim, the victim’s relatives, witnesses, or persons who have

intervened to assist the victim or prevent the occurrence of further violations;

The search for the whereabouts of the disappeared, for the identities of the chil-
dren abducted, and for the bodies of those killed, and assistance in the recovery,
identification and reburial of the bodies in accordance with the expressed or pre-

sumed wish of the victims, or the cultural practices of the families and communities;

An official declaration or a judicial decision restoring the dignity, the reputation

and the rights of the victim and of persons closely connected with the victim;

Public apology, including acknowledgement of the facts and acceptance of re-

sponsibility;
Judicial and administrative sanctions against persons liable for the violations;
Commemorations and tributes to the victims;

Inclusion of an accurate account of the violations that occurred in interna-
tional human rights law and international humanitarian law training and in

educational material at all levels.
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23. Guarantees of non-repetition should include, where applicable, any or all of the

following measures, which will also contribute to prevention:

(a)
(b)

(c)
(d)

(e)

(f)

(8)

(h)

Ensuring effective civilian control of military and security forces;

Ensuring that all civilian and military proceedings abide by international stand-

ards of due process, fairness and impartiality;
Strengthening the independence of the judiciary;

Protecting persons in the legal, medical and health-care professions, the me-

dia and other related professions, and human rights defenders;

Providing, on a priority and continued basis, human rights and international
humanitarian law education to all sectors of society and training for law en-

forcement officials as well as military and security forces;

Promoting the observance of codes of conduct and ethical norms, in particular
international standards, by public servants, including law enforcement, cor-
rectional, media, medical, psychological, social service and military personnel,

as well as by economic enterprises;

Promoting mechanisms for preventing and monitoring social conflicts and

their resolution;

Reviewing and reforming laws contributing to or allowing gross violations of inter-

national human rights law and serious violations of international humanitarian law.

X. Access to relevant information concerning violations and reparation mechanisms

24. States should develop means of informing the general public and, in particular,

victims of gross violations of international human rights law and serious violations

of international humanitarian law of the rights and remedies addressed by these

Basic Principles and Guidelines and of all available legal, medical, psychological,

social, administrative and all other services to which victims may have a right of

access. Moreover, victims and their representatives should be entitled to seek and
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obtain information on the causes leading to their victimization and on the causes
and conditions pertaining to the gross violations of international human rights law
and serious violations of international humanitarian law and to learn the truth in

regard to these violations.

XI. Non-discrimination

25. The application and interpretation of these Basic Principles and Guidelines must
be consistent with international human rights law and international humanitari-
an law and be without any discrimination of any kind or on any ground, without

exception.

XIl. Non-derogation

26. Nothing in these Basic Principles and Guidelines shall be construed as restricting or
derogating from any rights or obligations arising under domestic and international
law. In particular, it is understood that the present Basic Principles and Guidelines
are without prejudice to the right to a remedy and reparation for victims of all
violations of international human rights law and international humanitarian law. It
is further understood that these Basic Principles and Guidelines are without preju-

dice to special rules of international law.

XIIl. Rights of others

27. Nothing in this document is to be construed as derogating from internationally or
nationally protected rights of others, in particular the right of an accused person to

benefit from applicable standards of due process.
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UN Standard Minimum Rules for the Treatment of Prisoners (Nelson
Mandela Rules) (2015)

Rule 1

All prisoners shall be treated with the respect due to their inherent dignity and value
as human beings. No prisoner shall be subjected to, and all prisoners shall be protect-
ed from, torture and other cruel, inhuman or degrading treatment or punishment, for
which no circumstances whatsoever may be invoked as a justification. The safety and

security of prisoners, staff, service providers and visitors shall be ensured at all times.

Rule 8

The following information shall be entered in the prisoner file management system in

the course of imprisonment, where applicable:

(a) Information related to the judicial process, including dates of court hearings

and legal representation;
(b) Initial assessment and classification reports;
(c) Information related to behaviour and discipline;

(d) Requests and complaints, including allegations of torture or other cruel, inhuman

or degrading treatment or punishment, unless they are of a confidential nature
(e) Information on the imposition of disciplinary sanctions;

(f) Information on the circumstances and causes of any injuries or death and, in

the case of the latter, the destination of the remains.

Rule 32

1. The relationship between the physician or other health-care professionals and
the prisoners shall be governed by the same ethical and professional standards as

those applicable to patients in the community, in particular:
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(a) The duty of protecting prisoners’ physical and mental health and the preven-

tion and treatment of disease on the basis of clinical grounds only;

(b) Adherence to prisoners’ autonomy with regard to their own health and in-

formed consent in the doctor-patient relationship;

(c) The confidentiality of medical information, unless maintaining such confi-
dentiality would result in a real and imminent threat to the patient or to

others;

(d) An absolute prohibition on engaging, actively or passively, in acts that may
constitute torture or other cruel, inhuman or degrading treatment or pun-
ishment, including medical or scientific experimentation that may be detri-
mental to a prisoner’s health, such as the removal of a prisoner’s cells, body

tissues or organs.

2. Without prejudice to paragraph 1 (d) of this rule, prisoners may be allowed, upon
their free and informed consent and in accordance with applicable law, to par-
ticipate in clinical trials and other health research accessible in the community if
these are expected to produce a direct and significant benefit to their health, and

to donate cells, body tissues or organs to a relative.

Rule 34

If, in the course of examining a prisoner upon admission or providing medical care
to the prisoner thereafter, health-care professionals become aware of any signs of
torture or other cruel, inhuman or degrading treatment or punishment, they shall
document and report such cases to the competent medical, administrative or judicial
authority. Proper procedural safeguards shall be followed in order not to expose the

prisoner or associated persons to foreseeable risk of harm.



107 PRACTICE NOTE 1
THE LAW AGAINST TORTURE

Rule 43

1. In no circumstances may restrictions or disciplinary sanctions amount to torture or
other cruel, inhuman or degrading treatment or punishment. The following prac-

tices, in particular, shall be prohibited:
(a) Indefinite solitary confinement;
(b) Prolonged solitary confinement;
(c) Placement of a prisoner in a dark or constantly lit cell;
(d) Corporal punishment or the reduction of a prisoner’s diet or drinking water;
(e) Collective punishment.
2. Instruments of restraint shall never be applied as a sanction for disciplinary offences.

3. Disciplinary sanctions or restrictive measures shall not include the prohibition of
family contact. The means of family contact may only be restricted for a limited

time period and as strictly required for the maintenance of security and order.

Rule 57

1. Every request or complaint shall be promptly dealt with and replied to without delay.
If the request or complaint is rejected, or in the event of undue delay, the complain-

ant shall be entitled to bring it before a judicial or other authority.

2. Safeguards shall be in place to ensure that prisoners can make requests or com-
plaints safely and, if so requested by the complainant, in a confidential manner. A
prisoner or other person mentioned in paragraph 4 of rule 56 must not be exposed
to any risk of retaliation, intimidation or other negative consequences as a result of

having submitted a request or complaint.

3. Allegations of torture or other cruel, inhuman or degrading treatment or punish-

ment of prisoners shall be dealt with immediately and shall result in a prompt and
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impartial investigation conducted by an independent national authority in accord-

ance with paragraphs 1 and 2 of rule 71.

Rule 71

1. Notwithstanding the initiation of an internal investigation, the prison director shall
report, without delay, any custodial death, disappearance or serious injury to a
judicial or other competent authority that is independent of the prison administra-
tion and mandated to conduct prompt, impartial and effective investigations into
the circumstances and causes of such cases. The prison administration shall fully

cooperate with that authority and ensure that all evidence is preserved.

2. The obligation in paragraph 1 of this rule shall equally apply whenever there are
reasonable grounds to believe that an act of torture or other cruel, inhuman or
degrading treatment or punishment has been committed in prison, irrespective of

whether a formal complaint has been received.

3. Whenever there are reasonable grounds to believe that an act referred to in par-
agraph 2 of this rule has been committed, steps shall be taken immediately to
ensure that all potentially implicated persons have no involvement in the investi-

gation and no contact with the witnesses, the victim or the victim’s family’.

Rule 76
1. Training referred to in paragraph 2 of rule 75 shall include, at a minimum, training on:

(a) Relevant national legislation, regulations and policies, as well as applicable in-
ternational and regional instruments, the provisions of which must guide the

work and interactions of prison staff with inmates;

(b) Rights and duties of prison staff in the exercise of their functions, including

respecting the human dignity of all prisoners and the prohibition of certain
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conduct, in particular torture and other cruel, inhuman or degrading treat-

ment or punishment;

(c) Security and safety, including the concept of dynamic security, the use of force
and instruments of restraint, and the management of violent offenders, with
due consideration of preventive and defusing techniques, such as negotiation

and mediation;

(d) First aid, the psychosocial needs of prisoners and the corresponding dynamics
in prison settings, as well as social care and assistance, including early detec-

tion of mental health issues.

2. Prison staff who are in charge of working with certain categories of prisoners, or
who are assigned other specialized functions, shall receive training that has a cor-

responding focus.

Body of Principles for the Protection of All Persons under Any Form of
Detention or Imprisonment (1988)

Principle 6

No person under any form of detention or imprisonment shall be subjected to torture
or to cruel, inhuman or degrading treatment or punishment. No circumstance what-
ever may be invoked as a justification for torture or other cruel, inhuman or degrading

treatment or punishment.

Principle 33

1. A detained or imprisoned person or his counsel shall have the right to make a
request or complaint regarding his treatment, in particular in case of torture or
other cruel, inhuman or degrading treatment, to the authorities responsible for
the administration of the place of detention and to higher authorities and, when

necessary, to appropriate authorities vested with reviewing or remedial powers.
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2. In those cases where neither the detained or imprisoned person nor his counsel
has the possibility to exercise his rights under paragraph 1 of the present princi-
ple, a member of the family of the detained or imprisoned person or any other

person who has knowledge of the case may exercise such rights.

3. Confidentiality concerning the request or complaint shall be maintained if so

requested by the complainant.

4. Every request or complaint shall be promptly dealt with and replied to with-
out undue delay. If the request or complaint is rejected or, in case of inordinate
delay, the complainant shall be entitled to bring it before a judicial or other au-
thority. Neither the detained or imprisoned person nor any complainant under
paragraph 1 of the present principle shall suffer prejudice for making a request

or complaint.
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